
Ad dressing websites that ~re su bst~nti~lIy focused on infringement 

Working p~per submitted by the Rightsholder Group' 

The Potenti~1 for ~ VoIunt~ry Code 

Thi , note ha, been produced by the Ri ght'holder Group a , an initi al re ' ponse t o a reque't from the 

Mi ni , ter for Culture, Comm unicati ons a nd the Creative Indu , tri es to ",e whether there i, , cope to 

move to wa rd a cro,, -indu,try vol untary appro ach to inhibiti ng a cces, to web,ite , that a re 

, ubsta nti a lly fo e:u,ed upon infri ngem ent of copyright. 

Our propo,al i, for a voluntary approach that will have a ,ignifi Cil nt impact on the problem of 

infringement underta ken u,ing th e internet whil e being legally and technically fea,ibl e, cost­

effective and p roporti onate. 

Our pro po,al i, advanced on the basi s that ,ound internet po Ii "'I ,houl d encom pa" notions of 

acco untabi lity to ineenti vi,e private secto r pa rti d pants to t a ke commercially reasonabl e ,tep', 

where ava ilable, to prevent or limit tho,e harm, that flo w from the products or ",rvice, they offer. 

Thi , i, a complex i"ue and we have addres,ed it here by offering a genera l approach ba ,ed on core 

pri nd pies, exempl ified by a more deta iled expla notio n of th e legal ba,i s for the approa ch ond of how 

, uch a ,ystem could work. 

We welcome the participation of a repre ,entati ve of consumer,/u",rs in ,haping a ,e rie, of 

mea,ure, to prom ote a responsibl e and safe internet environment a nd beli eve that consumer 

repre,entative , con and ,r., uld al,o play a n educction.1 role in thi' reg ard. 

Thi, note i, confidenti ai, comm erd ally , ensiti ve and without prejudice. In parti e:ul ar, the propo '" I 

made in thi' note i, entirely without prejudice to the rights of copyright owners under UK la w, 

i nd uding (without Ii mitation) the cloi m, made in the actio n brought by the studio, repre , ented I:Iy 

the MPA, d rected ot bl oddng , ub,criber acee" to the New,bin 2 web,ite. 

Our pro po,al fo e:u,e, on the potential for the i nvo Ivem ent of ISP , in reducing onli ne infri ngemert. 

Right'hol ders wi II continue to em ploy all other ava ilable method, to protect th el r right' where tho , e 

mea,ure, remain proportionate and effective. 
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1. Introduction 

The request from the Mini,tE>r i, to est"bli,h whethE>r there i," pr"ctiCilI, b"l"nced "nd fair meam of 

"ddr""i ng the probl "'" of web,ite, that" re ,ubstanti""y focu,ed on i nfri ng"",ent'. 

Th",e wi II be ,it"" m"i nly ho sted OVE>r"'"" which make "v"i I" ble, facil itate the m"ki ng "vail "bl e of, 

or otherwi,e "uthori,e the infringement of copyright content in the UK. Thi, request follow, 

acceptan ce that cease" nd de,i,t procedures are often i neff""tive in the 0 nli ne environment where 

there i, structur"1 infring"",ent taking pl"ce on the ,ite "nd the operator> of ,urn ,ite, can be h"rd 

to identify, unlikely to r"'pect leg"1 proce" in thi' "reo (or even to provide "ccurate data to ,ervice 

pro"; der», ore highly mobile, "nd/o r operate from territorie, with weak IP provi ,iom or weak 

enforcement. 

In the onli ne envi ronment, the "cti om of intermedi" rie, - not" bly ISP, "nd ,earch engi n", - are 

crud"1 to achieving the eff""ti"" preventio n of infringement. 

The objective i, to esta bli >h " 'yst"", that protect, " copyright owner', p ropE>rty right' by 

,ubst" nti" lIy i m i biting infri ng"'" ent whi Ie prot""ting the I egitim ate i ntE>rests of comu mE>r', ,ite 

operator> "nd ,ervice provi dE>r', includi ng (where relev"nt) ace",s to ,ervi ce, ond inform ati on ond 

freedom of expres,i on. 

Our pro po",d 'Vstem ("'the Proposed Voluntary Scheme") i, CiI pable of b"; ng proporti onate in 

operation and cost -eff""tive and i, al so a ble to ,upport action that i, tim ";y, given th e 'p""d with 

whim re"1 damage Ciln be inflicted on rights owner>. 

The Propo,ed Volunto ry Sch"'" e i, based on, and work' within, the porom eter> of exi sting 10 w, 

not" bly S""tion 97 A of the Copyright, D",igm a nd Patent, Act 1988 (S97 A, CDPA) and Sectiom 17 

and 18 ofthe Digital Economy Act 2010 (S17/18 DEA). 

A vol unt"ry ,elf-regulatory '01 utio n - iffully eff""tive - coul d I arg";y ,uppl ant the n ""d for S17/18 

DEA, whim ,hould neverthele" be implemented to be available if S971\ CDPA i, not held I:!y a Court 

to be on odequate pro"; ,ion fo r U.."e purpo '''' ond to be ova il obi e if the Propo,ed Volunto ry 

Sch"",e ceased to opE>rate for any rea",n or the Screme did not "pplyto cert"in typ'" of ,ite. 

2. Overall Context: Promoting Legality On Line 

Rightshol dE>r' ,upport a n integrated a pproach to deali ng with the theft of intellectual property on 

the internet. The Proposed Vol untary Smeme i, based 0 n the exp licit pre,umpti on that" II 

sto kehol dE>r' ond porticiponts in thi' proce" are p repii red to take respomi bil ity in bringing about on 

i ntE>rnet of leg" lity i n whi m the rul '" of ,od..tv are re'p""ted and appl ied. 0 ur a pproa m: 
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• Begi ns with a com mitm ent to ensuri ng that there are I egiti mate offer, in the ma rketpla ce, 

ada pted to the ch. nging opportuniti es provi ded by digit. I technology; 

• Support' the education of consumer, on the .pplication of copyright., it affect, them in the 

digit. I envi ronment, i nd uding i nformati on • nd t. rgeted educati on to bro adband ,ub,cri bers 

(under the DEA) where there i, evidence th at 'pedfic account' have been u,ed unl. wfully, 

backed up by credi ble deterrent consequence, for per,i ,tent repeat offender,; 

• Would require notice (where po"ible) to the operators of web,ite, .nd otr..r internet 

,ervi ces to cea,e and desi st making av. il able copyrighted material unl awfully; 

• Give, re'ponsi bil ity to Right'ho Ide" to in iti ate acti on where the evi dence i, that the site, in 

question are ,ub,tanti . lIy focu,ed on infringement of copyright; 

• Introduce,. voluntary code that may be overseen I:!y an expert body to revie w whether it i, 

appropriate for the particular ,ite to be blocked; 

• Ensures that. Court order i, obtained in re'pect of each web'ite; and 

• Would be 'peedy enough to deal with urgent ti me ,en,itive materi al (,u ch . , I ive events). 

A vol unt.ry co de appro. ch to infringement wi II not ,ucceed unle" it pro perly respect, consumer 

interests. We bel ieve that our proposa I 00 es thi ' , most i mporta ntly by a II owing enforcem ent to 

focu, in appro priate Gil ,e, 0 n ,ites offeri ng i nfringi ng content, thereby I e"ening the need to focu, 

on consumers acce"ing infri nging content vi. ,uch ,ites . In addition it i, ba,ed on the ."umpti on 

that there wi II be attractive I egiti mate offer, in the ma rketpla ce that re'pond to technol ogi cal 

developments .nd cons lll1er demand . nd that consumer education will be . priority. Furthermore, 

the ,ystem propo,ed i, not ai med at ca ,,-, . 1 infri ngement but at tho,e ,ite" propo rtio nately few in 

number, wh ich focu, 0 n infringement. The 0 peration of the co de would expli dtly include the 

requi rement to ."ess the 'Cille of infri ngem ent .nd weigh the b.l.nce of interest' in e.ch i ndivi dual 

c.,e. Lastly, it h., to be in the long·term consumer interestto be ,erved by . n internet economy 

that respect, the I. w, offers high stand. rd, in consumer protecti on, and i, conducive to continued 

high I evel' of i ...... estment in qua lity content. 

3. Judicial Approval of Proposed M ea5ures to Inhibit Access to Major Infringing Sites 

We consider that the need for the ,ystem to be robust, f.ir and proportionate in.n environment 

where fundamental right' may be at i"ue .nd the need to ,ecure industry wide voluntary 

participation is such that there ,hould be judici.1 oversight of the voluntary m ea ,ure, propo , ed in 

thi' paper' . 

We .re therefore propo,ing . ,cheme b.,ed on .n agreed voluntary code which define, the 

circumst.nce, upon which. ,ite qu.lifies for expedited court procedure, .nd indudes ,uch other 

agreed criteria a, needed. Such. vol untary co de . if ,ufficiently robust, ,upported by all tr.. 

rei evant stakeholders (including Governmert) and in line with judi d.1 gui dance - could provi de the 

ba,i s for an exped ited judi d.1 order. 
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Thi, proce" could be overseen by. duly mandatE>d neutr.1 expert body, which body would have 

rega rd to the over.11 probl"", of infringement . nd would .1 '0 • "e" whether it i, preparE>d to 

reca mmend that the Co urt 'hou Id a rder that the ,ite ,haul d be blocked. The body wou Id .1'0 guide 

ISP, 0 n mea,ure, that m ay be i mpl "",ented by th"", and upon the t""hnological enh. ncement, that 

may be neE>ded to ke"P pace with metrod, of online infringement. 

Under th e Propo,E>d Volunta ry Scheme, the relevant right,hol d".- woul d ma ke • n app licati on to the 

Court b.,E>d on prior confirmation by ,uch • body (or compli.nce with tr.. Code, if an expert body i, 

not required) th at the ,ite in que,tio n qual ifi '" for actio n in .ccordance with the requirement, of an 

agreE>d Code. We comi der that exi,ti ng Court ,tructure, provi de appropriate m""hani , m, for 

judici.1 o"",,r>ight which would avoi d the ,ignifi CiI nt co,t, th at might be incurrE>d in e,t. bli 'hing • 

,eparate ju dicial body. 

Approved/Code co mpli ant appli cati om to Court fo r • n appropri ate order would be dealt with in the 

Application, Court of the High Court. Thi, i, • judid.1 forum in which applications can be heard 

within day, (or ,horter on an urgent ba,i,) provided that the time ",timate for the hearing i, Ie" 

th.n two hour>. Provided that the Propo,ed Voluntary Scheme i, properly implementE>d and 

codified we comider that appli catio m co uld readily be ad &""ed withi n thi' ti mefr. me, b""au,e of 

the pr""E>di ng n otifi cati on to the appa rently offending web,ite, pri or comi d".-ation of the evidence 

by the ""pert booty (or compliance with the Code) and given the cooperation of ISP, in , uch 

circum,tance,. 

The judid.1 pha'" of the ,cheme m.y be governed by . be ' poke ,et of judid.1 guideline, (·'the Court 

Guideli n"'") which we envi,age may be incorporated into the Civil Pro cedural Rule, ("'CPR"). An 

alternative would be an agreed Code that identifie, the procE>dure and matter> to be comidered by 

the Court. 

4. The Basis for a Voluntary Code 

A Vol untary Code that underpi m the Pro po,E>d Vo luntary Sch"'" e could offer ,ignificant advantag'" 

of timeli ne" and ,impl icity. The i"ue, i ...... olvE>d are both i mporta nt • nd co ntentiou, and the 

pro po,E>d Code would therefore require judi d.1 approv.1 of any mea , ure, pro po ",d to inhibit the 

infringement, underta ken by and u,ing • 'p""ifi c ,ite. The Propo ",d Vol untary Scheme, in our view, 

,houl d incorporate the followi ng ,tage>: 

• Identificati on of web,ite by right,hol der; 

• Notifi Ciltion procE>dure to the web,ite concerned (where po"i ble)~ 

• Review of ""i dence by tr.. exp".-t body aga inst defi....,d criteria (,ee below) or com pli .nce 

with.n agreed Code; 

• Judici.1 d""i,i on ., to whether to order the propo,ed mea,ure, to inhibit. cc"" to the ,ite; 

• Impl "",entation of techni cal m ea,ur", by i nt".-net ,,,.-vice provider>; 
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• Right for website operator to apply to set aside the Order in respect of technical measures. 

5. The Potential Role for an Expert Body 

The ""pert body could manage and implement the Voluntary Code to emure that there is a robust 

and dep""d. ble system a nd to ""sure that action is effective in deal ing with the infri ngements 

underta k"" by and using sites that are substa ntially focused on infringement whi Ie 01 so bei ng 

proportionate and reasonable. The Code would be a volllltary partnership betwe"" rightsholdE'rs 

and ISPs, and would incorporate proper protecti om for the interests of users/comumers. 

The regular activities of an ""pert body (if so required) would be under the guidance of a Coundl 

composed of those with tr.. relevant ski II sand experi ""ce but who do rot have current direct 

interests in the relevant industries. The Council could com prise i ndivi dual s with the right skills and 

experi "" "" to be able to ma ke comi dered assessm""ts of the legal, publi c poli "'I, comumer a nd 

teami Cill issues before them. 

The ""pert body could be managed by a small ""ecutive function. 

If a Code alone is not comi dered suffi d ""t, the ""pert body coul d be respomibl e fo r: 

• Re""ivi ng and r""i "",i ng evidence fro m rightsho Iders rei ated to allegedly infringing websites; 

• Assessing the referred website against the criteria set down in the Code and if the criteria 

are sati sfied, confirming that in their view tr.. com plai nt i s justifi ed and obstructing access to 

the site is appropriate; 

• Reviewing and reporti ng peri odi Cilily 0 n the operation and effectiveness of the Volunta ry 

Code a nd on the me as ures to k"" by ISPs to k""p pace with technologi Cill ""ha ncem""ts. 

The ""pert bo dy co uld r"Port its r""i ""'s, inter ali a, to Of com and coul d be r"'lui red to publi sh the 

findings. 

Affi Ii ati on with the expert body coul d provide ISPs with a "'kite mark" indi Cilting respomi ble practi ces 

regarding copyright. If a partic u ar ISP is unwilling to cooperate with the voluntary booty then it may 

lose "'kite marX" status. 

6. The Process for I dentifying and Notifying Infringing Sites 

It wo uld be the respomibi lity of rightsho Iders to id ""tity sites that pot""ti ally m ""t the criteria and 

to gatr..r the appropri ate ""i den"". This ""i dence should be suffi d ""t to reasonably i d""tify that a 

website is i nd""d substantially focused 0 n infringement. 

It i s not i nt""ded that rei atively sma II am ounts of i nfringi ng materi 01 i nadvert""tly offered by a 

website sho uld be sufficient to trigger blocking of a site. We woul d therefore propose an objective 

.ssessment be undertak"", by or at the direction of the expert body, of apparently infringing ,ites to 

eXil mine whether a focus on infringement i s a substa ntial part oftr.. WE'bsite's operatio n or whetr..r 

the site CiI uses substanti 01 com merd 01 ha rm. Guidance can be to k"" from rei ""a nt UK, EU and 

internation.1 Cilse law. 



Identified ,ite, ,houl d h."" a prop".- opportunity to correct the infringement, concerned 0 r refute 

the all egatiom. The proc"" of prio r notificati on (wh".-e po"ibl e) by the right,hol d".- woul d be an 

i mporta nt pa rt of the Code. 

7. The Standards Required for the Expert Body to Certify Blocking 

The ""i d""ce would n""d to ma ke d ear that the i mpo,ition of the mea ,ur", by the Court a, 

reca mmendE>d by the expert body i, rea ,onabl e in the d rcum,t.nce, of the ca ,e. The objective i, to 

demomtrate that the mea,ure, being ,ought are a proportionate and targeted meam to protect UK 

comumers a nd UK rightshol d".-, from deli b".-ate infringement, by ""titie, that are often ba,ed 

overse., who,e conduct ca nnot oth".-wi ,e effecti""ly be co rtrolled through a cti on in the UK. 

The ""i d""ce would n""d to be ,uffi dent to ,ati sty any ""p".-t body (a nd ,ub,equ""tly the Court) 

th.t the t. rget ,ite to ken a, a whol e ,ub,t.nti ally focu,,,, on infringement a nd has foil ed to toke 

ava ilable action to remedy the ,ituation in respome to a notice (u,,,.-e. notice i, po"ible). It i, 

I ikely that the ""i d""ce would n""d to i nd ude ""i d""ce of the type and scal e of the infringement 

and that co nt""t i, bei ng made ava ilabl e to co mum".-, in the UK. 

Evidence ,houl d al,o be 'lilm itted to 'how the urgency with wh ich the m ~asur'" are o;ought to 

inform any bal.nce that n""d, to be 'truck by the expert body and tr.. Court betwe"" the neE>d for 

,wift action and the n""d for ,uffi d ""t ""i d"" ceo 

8. Ensuring Fairness and the Opportunity to Set Aside a Court Order 

Rightshold".-, understand ond ,upport the view that proceeding' in thi' .re. ,hould not be 

peremptory and should give web,ite 0 p".-ators, and others dir""tly involvE>d, adequate notice ofthe 

fact that me.,ur", may be a ppli E>d to the ,ite if infringement continue,. The ""pert body woul d be 

.ble to camid".- any repre",ntation made by. ,ite that ha, received notice of infring"",,,,,t from the 

rightshol d".-. 

Furth".-, we propo,e that. Court ord".- would provide that the ,ite op".-ator m.y apply to ,et .,ide 

the ord".- on notice to the right,holder. 

Such a propo,al for prior notifi cati on .nd I iberty to apply stri kes tr.. carr""t balance in emuri ng that 

the system i, effective and propo rtio nate in in hibiting the abu,e of intell ""tual pro p".-ty rights by 

web,ites. 

The co,ts of any application by. ,ite op".-ator and the ov".-all co,t, of applicatiom to Court for 

ord".-, can be reducE>d by the adoption of Court Guidelin", that set out procedural rule, for 

appl icati om to be pursued in. way that reflects the procE>dur", in the Patents County Court. 

As pa rt of the proces, of ,,,,,uri ng ISP ""gagem""t in the Propo ",d Vol untary Scheme, it i, 

recogni,ed that the Court order m ay need to pravi de fo r a cro"-und,,.-taki ng i n d.m age, by the 

applicant right,hold".- in favour ofthe ISP, ord".-E>d to implementthe measure,. Such a cro,,­

underta king to the Court 'NO uld not norm ally b e provided for where a Court will have det".-m ined 

that a n order i, .ppropri.te on a fin a l ba,i ,. H ow""er, th e Right,holder Group a re wi II ing to provide 

a (l"o,,-underta king a, p.rt of the Pro po ,E>d Vol untary Scheme to provi de ISP, with further 



prot""tion ogo inst ony pot""ti 01 I io bil ity to the ,ite operator that the ISP m oy face. No i nd"", nity in 

f.vour of the ,ite operator ., ,urn will be . ppropriate given the notice olready giv"" to the op...-otor 

ond the boloncing exerci,e employed by th e Court. 

9. Condusion 

We offer thi ' proportionate ond considere d propo,ol in 0 'pi rit of co·o per.tion. We loo k fo rw ord to 

engagi ng i n furth...- di ,cu"io n with the 0 im of ,,,,, uri ng cooper.tion from ISP, in oddre"ing the 

infringement, of copyright that take pl.ce where web,ite, are focu,ed on infringement. We bel ie"" 

acti on to inhi bit the infringement, that occur vi 0 web,ite, that 0 re focu,ed on infri ngement woul d 

be in the interest , of oil stakehold...-" consum...- , and ,oa ety ond would help to promote an online 

enviro rm ""t that Gil n ollow legitimate acce" to content to flouri'h. Thi' propo,al i, not 0 ponoceo 

for the probl "'" but i, po t""ti oily effective if im pi"", ""ted in conjuncti on with other opp ropri ate 

method, of promoting legiti m.te moteri 01 ond inhi biti ng the use of i nfringi ng m oteriol on the 

int...-net. 
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