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I. EXECUTIVE SUMMARY

On May 21, 2013, the Permanent Subcommittee on Investigations (PSI) of the U.S.
Senate Homeland Security and Government Affairs Committee will hold a hearing that is a
continuation of a series of reviews conducted by the Subcommittee on how individual and
corporate taxpayers are shifting billions of dollars offshore to avoid U.S. taxes. The hearing will
examine how Apple Inc., a U.S. multinational corporation, has used a variety of offshore
structures, arrangements, and transactions to shift billions of dollars in profits away from the
United States and into Ireland, where Apple has negotiated a special corporate tax rate of less
than two percent. One of Apple’s more unusual tactics has been to establish and direct
substantial funds to offshore entities in Ireland, while claiming they are not tax residents of any
jurisdiction. For example, Apple Inc. established an offshore subsidiary, Apple Operations
International, which from 2009 to 2012 reported net income of $30 billion, but declined to
declare any tax residence, filed no corporate income tax return, and paid no corporate income
taxes to any national government for five years. A second Irish affiliate, Apple Sales
International, received $74 billion in sales income over four years, but due in part to its alleged
status as a non-tax resident, paid taxes on only a tiny fraction of that income.

In addition, the hearing will examine how Apple Inc. transferred the economic rights to
its intellectual property through a cost sharing agreement with its own offshore affiliates, and
was thereby able to shift tens of billions of dollars offshore to a low tax jurisdiction and avoid
U.S. tax. Apple Inc. then utilized U.S. tax loopholes, including the so-called “check-the-box”
rules, to avoid U.S. taxes on $44 billion in taxable offshore income over the past four years, or
about $10 billion in tax avoidance per year. The hearing will also examine some of the
weaknesses and loopholes in certain U.S. tax code provisions, including transfer pricing, Subpart
F, and related regulations, that enable multinational corporations to avoid U.S. taxes.

A. Subcommittee Investigation

For a number of years, the Subcommittee has reviewed how U.S. citizens and
multinational corporations have exploited and, at times, abused or violated U.S. tax statutes,
regulations and accounting rules to shift profits and valuable assets offshore to avoid U.S. taxes.
The Subcommittee inquiries have resulted in a series of hearings and reports.’ The
Subcommittee’s recent reviews have focused on how multinational corporations have employed
various complex structures and transactions to exploit taxloopholes to shift large portions of their
profits offshore and dodge U.S. taxes.

! See, e.g., U.S. Senate Permanent Subcommittee on Investigations, “Fishtail, Bacchus, Sundance, and Slapshot:
Four Enron Transactions Funded and Facilitated by U.S. Financial Institutions,” S.Prt. 107-82 (Jan. 2, 2003); “U.S.
Tax Shelter Industry: The Role of Accountants, Lawyers, and Financial Professionals,” S.Hrg. 108-473 (No. 18 and
20, 2003); “Tax Haven Abuses: The Enablers, The Tools and Secrecy,” S.Hrg 109-797 (Aug. 1, 2006); “Tax Haven
Banks and U.S. Tax Compliance,” S.Hrg. 110-614 (July 17 and 25, 2008); “Tax Haven Banks and U.S. Tax
Compliance: Obtaining the Names of U.S. Clients with Swiss Accounts,” S.Hrg. 111-30 (Mar. 4, 2009);
“Repatriating Offshore Funds: 2004 Tax Windfall for Select Multinationals,” S.Prt. 112-27 (Oct. 11, 2011); and
“Offshore Profit Shifting and the U.S. Tax Code — Part 1 (Microsoft and Hewlett-Packard),” S.Hrg.112-*** (Sept.
20, 2012).



At the same time as the U.S. federal debt has continued to grow — now surpassing $16
trillion — the U.S. corporate tax base has continued to decline, placing a greater burden on
individual taxpayers and future generations. According to a report prepared for Congress:

“At its post-WWII peak in 1952, the corporate tax generated 32.1% of all federal tax
revenue. In that same year the individual tax accounted for 42.2% of federal revenue,
and the payroll tax accounted for 9.7% of revenue. Today, the corporate tax accounts for
8.9% of federal tax revenue, whereas the individual and payroll taxes generate 41.5% and
40.0%, respectively, of federal revenue.”?

Over the past several years, the amount of permanently reinvested foreign earnings
reported by U.S. multinationals on their financial statements has increased dramatically. One
study has calculated that undistributed foreign earnings for companies in the S&P 500 have
increased by more than 400%.® According to recent analysis by Audit Analytics, over a five
year period from 2008 to 2012, total untaxed indefinitely reinvested earnings reported in 10-K
filings for firms comprising the Russell 3000 increased by 70.3%.* During the same period, the
number of firms reporting indefinitely reinvested earnings increased by 11.4%.

The increase in multinational corporate claims regarding permanently reinvested foreign
earnings and the decline in corporate tax revenue are due in part to the shifting of mobile income
offshore into tax havens. A number of studies show that multinational corporations are moving
“mobile” income out of the United States into low or no tax jurisdictions, including tax havens
such as Ireland, Bermuda, and the Cayman Islands.” In one 2012 study, a leading expert in the
Office of Tax Analysis of the U.S. Department of Treasury found that foreign profit margins, not
foreign sales, are the cause for significant increases in profits abroad. He wrote:

“The foreign share of the worldwide income of U.S. multinational corporations (MNCs)
has risen sharply in recent years. Data from a panel of 754 large MNCs indicate that the
MNC foreign income share increased by 14 percentage points from 1996 to 2004. The
differential between a company’s U.S. and foreign effective tax rates exerts a significant
effect on the share of its income abroad, largely through changes in foreign and domestic
profit margins rather than a shift in sales. U.S.-foreign tax differentials are estimated to
have raised the foreign share of MNC worldwide income by about 12 percentage points
by 2004. Lower foreign effective tax rates had no significant effect on a company’s
domestic sales or on the growth of its worldwide pre-tax profits. Lower taxes on foreign
income do not seem to promote ‘competitiveness.’”®

2 12/8/2011“Reasons for the Decline in the Corporate Tax Revenues” Congressional Research Service, Mark P.
Keightley, at.1. See also 4/2011“Tax Havens and Treasure Hunts,” Today’s Economist, Nancy Folbre.

% 4/26/2011 “Parking Earnings Overseas,” Zion, Varsheny, Burnap: Credit Suisse, at 3.

#5/1/2013 Audit Analytics, “Foreign Indefinitely Reinvested Earnings: Balances Held by the Russell 3000.”

® See, e.g., 6/5/2010 “Tax Havens: International Tax Avoidance and Evasion,” Congressional Research Service,
Jane Gravelle, at 15 (citing multiple studies).

® 2/2012 “Foreign Taxes and the Growing Share of U.S. Multinational Company Income Abroad: Profits, Not Sales,
are Being Globalized,” Office of Tax Analysis Working Paper 103, U.S. Department of Treasury, Harry Grubert, at
1.



One study showed that foreign profits of controlled foreign corporations (CFCs) of U.S.
multinationals significantly outpace the total GDP of some tax havens.”’ For example, profits of
CFCs in Bermuda were 645% and in the Cayman Islands were 546% as a percentage of GDP,
respectively. In a recent research report, JPMorgan expressed the opinion that the transfer
pricing of intellectual property “explains some of the phenomenon as to why the balances of
foreign cash and foreign earnings at multinational companies continue to grow at such
impressive rates.” ®

On September 20, 2012, the Subcommittee held a hearing and examined some of the
weaknesses and loopholes in certain tax and accounting rules that facilitated profit shifting by
multinational corporations. Specifically, it reviewed transfer pricing, deferral, and Subpart F of
the Internal Revenue Code, with related regulations, and accounting standards governing
offshore profits and the reporting of tax liabilities. The Subcommittee presented two case
studies: (1) a study of structures and practices employed by Microsoft Corporation to shift and
keep profits offshore; and (2) a study of Hewlett-Packard’s “staggered foreign loan program,”
which was devised to de facto repatriate offshore profits to the United States to help run its U.S.
operations, without paying U.S. taxes.

The case study for the Subcommittee’s May 2013 hearing involves Apple Inc. Building
upon information collected in previous inquiries, the Subcommittee reviewed Apple responses to
several Subcommittee surveys, reviewed Apple SEC filings and other documents, requested
information from Apple, and interviewed a number of corporate representatives from Apple.

The Subcommittee also consulted with a number of tax experts and the IRS.

This memorandum first provides an overview of certain tax provisions related to offshore
income, such as transfer pricing, Subpart F, and the so-called check-the-box regulations and
look-through rule. It then presents a case study of Apple’s organizational structure and the
provisions of the tax code and regulations it uses to shift and keep billions in profits offshore in
two controlled foreign corporations formed in Ireland. The first is Apple Sales International
(ASI), an entity that has acquired certain economic rights to Apple’s intellectual property. Apple
Inc. has used those rights of ASI to shift billions in profits away from the United States to
Ireland, where it pays a corporate tax rate of 2% or less. The second is Apple Operations
International (AOI), a 30-year old corporation that has no employees or physical presence, and
whose operations are managed and controlled out of the United States. Despite receiving $30
billion in earnings and profits during the period 2009 through 2011 as the key holding company
for Apple’s extensive offshore corporate structure, Apple Operations International has no
declared tax residency anywhere in the world and, as a consequence, has not paid corporate
income tax to any national government for the past 5 years. Apple has recently disclosed that
ASI also claims to have no tax residency in any jurisdiction, despite receiving over a four year
period from 2009 to 2012, sales income from Apple affiliates totaling $74 billion.

7'6/5/2010 “Tax Havens: International Tax Avoidance and Evasion,” Congressional Research Service, Jane
Gravelle, at 14.

85/16/2012 “Global Tax Rate Makers,” JPMorgan Chase, at 2 (based on research of SEC filings of over 1,000
reporting issuers).



Apple is an American success story. Today, Apple Inc. maintains more than $102 billion
in offshore cash, cash equivalents and marketable securities (cash).” Apple executives told the
Subcommittee that the company has no intention of returning those funds to the United States
unless and until there is a more favorable environment, emphasizing a lower corporate tax rate
and a simplified tax code.®® Recently, Apple issued $17 billion in debt instruments to provide
funds for its U.S. operations rather than bring its offshore cash home, pay the tax owed, and use
those funds to invest in its operations or return dividends to its stockholders. The
Subcommittee’s investigation shows that Apple has structured organizations and business
operations to avoid U.S. taxes and reduce the contribution it makes to the U.S. treasury. Its
actions disadvantage Apple’s domestic competitors, force other taxpayers to shoulder the tax
burden Apple has cast off, and undermine the fairness of the U.S. tax code. The purpose of the
Subcommittee’s investigation is to describe Apple’s offshore tax activities and offer
recommendations to close the offshore tax loopholes that enable some U.S. multinational
corporations to avoid paying their share of taxes.

B. Findings and Recommendations
Findings. The Subcommittee’s investigation has produced the following findings of fact.

1. Shifting Profits Offshore. Apple has $145 billion in cash, cash equivalents and
marketable securities, of which $102 billion is “offshore.” Apple has used offshore
entities, arrangements, and transactions to transfer its assets and profits offshore and
minimize its corporate tax liabilities.

2. Offshore Entities With No Declared Tax Jurisdiction. Apple has established and
directed tens of billions of dollars to at least two Irish affiliates, while claiming
neither is a tax resident of any jurisdiction, including its primary offshore holding
company, Apple Operations International (AOI), and its primary intellectual property
rights recipient, Apple Sales International (ASI). AOI, which has no employees, has
no physical presence, is managed and controlled in the United States, and received
$30 billion of income between 2009 and 2012, has paid no corporate income tax to
any national government for the past five years.

3. Cost Sharing Agreement. Apple’s cost sharing agreement (CSA) with its offshore
affiliates in Ireland is primarily a conduit for shifting billions of dollars in income
from the United States to a low tax jurisdiction. From 2009 to 2012, the CSA
facilitated the shift of $74 billion in worldwide sales income away from the United
States to Ireland where Apple has negotiated a tax rate of less than 2%.

4. Circumventing Subpart F. The intent of Subpart F of the U.S. tax code is to
prevent multinational corporations from shifting profits to tax havens to avoid U.S.
tax. Apple has exploited weaknesses and loopholes in U.S. tax laws and regulations,
particularly the “check-the-box” and “look-through” rules, to circumvent Subpart F

° 4/23/2013 Apple Second Quarter Earnings Call, Fiscal Year 2013, http://www.nasdag.com/aspx/call-
transcript.aspx?Storyld=1364041&Title=apple-s-ceo-discusses-f2q13-results-earnings-call-transcript.
19 subcommittee interview of Apple Chief Executive Officer Tim Cook (4/29/2013).



taxation and, from 2009 to 2012, avoid $44 billion in taxes on otherwise taxable
offshore income.

Recommendations. Based upon the Subcommittee’s investigation, the Memorandum
makes the following recommendations.

1.

Strengthen Section 482. Strengthen Section 482 of the tax code governing transfer
pricing to eliminate incentives for U.S. multinational corporations to transfer
intellectual property to shell entities that perform minimal operations in tax haven or
low tax jurisdictions by implementing more restrictive transfer pricing rules
concerning intellectual property.

Reform Check-the-Box and Look Through Rules. Reform the “check-the-box”
and “look-through” rules so that they do not undermine the intent of Subpart F of the
Internal Revenue Code to currently tax certain offshore income.

Tax CFCs Under U.S. Management and Control. Use the current authority of the
IRS to disregard sham entities and impose current U.S. tax on income earned by any
controlled foreign corporation that is managed and controlled in the United States.

Properly Enforce Same Country Exception. Use the current authority of the IRS to
restrict the “same country exception” so that the exception to Subpart F cannot be
used to shield from taxation passive income shifted between two related entities
which are incorporated in the same country, but claim to be in different tax residences
without a legitimate business reason.

Properly Enforce the Manufacturing Exception. Use the current authority of the
IRS to restrict the “manufacturing exception” so that the exception to Subpart F
cannot be used to shield offshore income from taxation unless substantial
manufacturing activities are taking place in the jurisdiction where the intermediary
CFC is located.



II. OVERVIEW OF TAX PRINCIPLES AND LAW

A. U.S. Worldwide Tax and Deferral

U.S. corporations are subject to a statutory tax rate of up to a 35% on all their income,
including worldwide income, which on its face is a rate among the highest in the world. This
statutory tax rate can be reduced, however, through a variety of mechanisms, including tax
provisions that permit multinational corporations to defer U.S. tax on active business earnings of
their CFCs until those earnings are brought back to the United States, i.e., repatriated as a
dividend. The ability of a U.S. firm to earn foreign income through a CFC without US tax until
the CFC’s earnings are paid as a dividend is known as “deferral.” Deferral creates incentives for
U.S. firms to shift U.S. earnings offshore to low tax or no tax jurisdictions to avoid U.S. taxes
and increase their after tax profits. In other words, tax haven deferral is done for tax avoidance
purposes.'! U.S. multinational corporations shift large amounts of income to low-tax foreign
jurisdictions, according to a 2010 report by the Joint Committee on Taxation.™? Current
estimates indicate that U.S. multinationals have more than $1.7 trillion in undistributed foreign
earnings and keep at least 60% of their cash overseas.® In many instances, the shifted income is
deposited in the names of CFCs in accounts in U.S. banks.'* In 2012, President Barack Obama
reiterated concerns about such profit shifting by U.S multinationals and called for this problem to
be addressed through tax reform.™

B. Transfer Pricing

A major method used by multinationals to shift profits from high-tax to low-tax
jurisdictions is through the pricing of certain intellectual property rights, goods and services sold
between affiliates. This concept is known as “transfer pricing.” Principles regarding transfer
pricing are codified under Section 482 of the Internal Revenue Code and largely build upon the
principle of arms length dealings. IRS regulations provide various economic methods that can
be used to test the arm’s length nature of transfers between related parties. There are several
ways in which assets or services are transferred between a U.S. parent and an offshore affiliate
entity: an outright sale of the asset; a licensing agreement where the economic rights are
transferred to the affiliate in exchange for a licensing fee or royalty stream; a sale of services; or
a cost sharing agreement, which is an agreement between related entities to share the cost of
developing an intangible asset and a proportional share of the rights to the intellectual property

1 See 12/2000 “The Deferral of Income Earned through U.S. Controlled Foreign Corporations,” Office of Tax
Policy, U.S. Department of Treasury, at 12.

12.7120/2010 “Present Law and Background Related to Possible Income Shifting and Transfer Pricing,” Joint
Committee on Taxation, (JCX-37-10), at 7.

35/16/2012 “Global Tax Rate Makers,” JP Morgan Chase, at 1; see also 4/26/11“Parking Earnings Overseas,”
Credit Suisse.

1 See, e.g., U.S. Senate Permanent Subcommittee on Investigations, “Repatriating Offshore Funds: 2004 Tax
Windfall for Select Multinationals,” S.Rpt. 112-27 (Oct. 11, 2011)(showing that of $538 billion in undistributed
accumulated foreign earnings at the end of FY2010 at 20 U.S. multinational corporations, nearly half (46%) of the
funds that the corporations had identified as offshore and for which U.S. taxes had been deferred, were actually in
the United States at U.S. financial institutions).

15 See 2/22/2012 “The President’s Framework for Business Tax Reform,” http://www.treasury.gov/resource-
center/tax-policy/Documents/The-Presidents-Framework-for-Business-Tax-Reform-02-22-2012.pdf.



that results. A cost sharing agreement typically includes a “buy-in” payment from the affiliate,
which supposedly compensates the parent for transferring intangible assets to the affiliate and for
incurring the initial costs and risks undertaken in initially developing or acquiring the intangible
assets.

The Joint Committee on Taxation has stated that a “principal tax policy concern is that
profits may be artificially inflated in low-tax countries and depressed in high-tax countries
through aggressive transfer pricing that does not reflect an arms-length result from a related-
party transaction.”*® A study by the Congressional Research Service raises the same issue. “In
the case of U.S. multinationals, one study suggested that about half the difference between
profitability in low-tax and high-tax countries, which could arise from artificial income shifting,
was due to transfers of intellectual property (or intangibles) and most of the rest through the
allocation of debt.”*” A Treasury Department study conducted in 2007 found the potential for
improper income shifting was “most acute with respect to cost sharing arrangements involving
intangible assets.”*®

Valuing intangible assets at the time they are transferred is complex, often because of the
unique nature of the asset, which is frequently a new invention without comparable prices,
making it hard to know what an unrelated third party would pay for a license. According to one
recent study by JPMorgan Chase:

“Many multinationals appear to be centralizing many of their valuable IP [intellectual
property] assets in low-tax jurisdictions. The reality is that IP rights are easily transferred
from jurisdiction to jurisdiction, and they are often inherently difficult to value.”*

The inherent difficulty in valuing such assets enables multinationals to artificially increase
profits in low tax jurisdictions using aggressive transfer pricing practices. The Economist has
described these aggressive transfer pricing tax strategies as a “big stick in the corporate
treasurer’s tax-avoidance armoury.”? Certain tax experts, who had previously served in senior
government tax positions, have described the valuation problems as insurmountable.?

Of various transfer pricing approaches, “licensing and cost-sharing are among the most
popular and controversial.”?* The legal ownership is most often not transferred outside the
United States, because of the protections offered by the U.S. legal system and the importance of
protecting such rights in such a large market; instead, only the economic ownership of certain

16.7/20/2010 “Present Law and Background Related to Possible Income Shifting and Transfer Pricing,” Joint
Committee on Taxation, (JCX-37-10), at 5.

17.6/5/2010 “Tax Havens: International Tax Avoidance and Evasion,” Congressional Research Service, Jane
Gravelle, at 8 (citing 3/2003 “Intangible Income, Intercompany Transactions, Income Shifting and the Choice of
Locations,” National Tax Journal, vol. 56.2, Harry Grubert, at 221-42).

18.7/20/2010 “Present Law and Background Related to Possible Income Shifting and Transfer Pricing,” Joint
Committee on Taxation, (JCX-37-10), at 7 (citing November 2007 “Report to the Congress on Earnings Stripping,
Transfer Pricing and U.S. Income Tax Treaties,” U.S. Treasury Department).

195/16/2012 “Global Tax Rate Makers,” JPMorgan Chase, at 1.

22008 “An Introduction to Transfer Pricing,” New School Economic Review, vol. 3.1, Alfredo J. Urquidi, at 28
(citing “Moving Pieces,” The Economist, 2/22/2007).

21 3/20/2012 “IRS Forms ‘SWAT Team’ for Tax Dodge Crackdown,” Reuters, Patrick Temple-West.

%2 5/16/2012 “Global Tax Rate Makers,” JPMorgan Chase, at 20.



specified rights to the property is transferred. Generally in a cost sharing agreement, a U.S.
parent and one or more of its CFCs contribute funds and resources toward the joint development
of a new product.?® The Joint Committee on Taxation has explained:

“The arrangement provides that the U.S. company owns legal title to, and all U.S.
marketing and production rights in, the developed property, and that the other party (or
parties) owns rights to all marketing and production for the rest of the world. Reflecting
the split economic ownership of the newly developed asset, no royalties are shared
between cost sharing participants when the product is ultimately marketed and sold to
customers.”?*

The tax rules governing cost sharing agreements are provided in Treasury Regulations
that were issued in December 2011.%° These regulations were previously issued as temporary
and proposed regulations in December 2008. The Treasury Department explained that cost
sharing arrangements “have come under intense scrutiny by the IRS as a potential vehicle for
improper transfer of taxable income associated with intangible assets.”*® The regulations
provide detailed rules for evaluating the compensation received by each participant for its
contribution to the agreement®’ and tighten the rules to “ensure that the participant making the
contribution of platform intangibles will be entitled to the lion’s share of the expected returns
from the arrangement, as well as the actual returns from the arrangement to the extent they
materially exceed the expected returns.”®® Under these rules, related parties may enter into an
arrangement under which the parties share the costs of developing one or more intangibles in
proportion to each party’s share of reasonably anticipated benefits from the cost shared
intellectual asset.?® The regulations also provided for transitional grandfathering rules for cost
sharing entered into prior to the 2008 temporary regulations. As a result of the changes in the
regulations, multinational taxpayers have worked to preserve the grandfathered status of their
cost sharing arrangements

C. Transfer Pricing and the Use of Shell Corporations

The Subcommittee’s investigations, as well as government and academic studies, have
shown that U.S. multinationals use transfer pricing to move the economic rights of intangible
assets to CFCs in tax havens or low tax jurisdictions, while they attribute expenses to their U.S.
operations, lowering their taxable income at home.*® Their ability to artificially shift income to a

28 7/20/2010 “Present Law and Background Related to Possible Income Shifting and Transfer Pricing,” Joint
Committee on Taxation, (JCX-37-10), at 21.
24

Id.
 Treas. Reg. §1.482-7.
% 1/25/2012 “U.S. Department of Treasury issues final cost sharing regulations,” International Tax News, Paul
Flignor.
27.7/20/2010 “Present Law and Background Related to Possible Income Shifting and Transfer Pricing,” Joint
Committee on Taxation, (JCX-37-10), at 25.
28 1/14/2009 “IRS Issues Temporary Cost Sharing Regulations Effective Immediately” International Alert, Miller
Chevalier.
2912/12/2012 “Final Section 482 Cost Sharing Regulations: A Renewed Commitment to the Income Method,”
Bloomberg BNA, Andrew P. Solomon.
% U.S. Senate Permanent Subcommittee on Investigations, “Offshore Profit Shifting and the U.S. Tax Code — Part 1
(Microsoft and Hewlett-Packard),” S.Hrg.112-*** (Sept. 20, 2012).
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tax haven provides multinationals with an unfair advantage over U.S. domestic corporations; it
amounts to a subsidy for those multinationals. The recipient CFC in many cases is a shell entity
that is created for the purpose of holding the rights. Shell companies are legal entities without
any substantive existence - they have no employees, no physical presence, and produce no goods
or services. Such shell companies are “ubiquitous in U.S international tax planning.”*
Typically, multinationals set up a shell corporation to enable it to artificially shift income to shell
subsidiaries in low tax or tax haven jurisdictions.

According to a 2008 GAO study, “eighty-three of the 100 largest publicly traded U.S.
corporations in terms of revenue reported having subsidiaries in jurisdictions list as tax havens or
financial privacy jurisdictions....”* Many of the largest U.S. multinationals use shell
corporations to hold the economic rights to intellectual property and the profits generated from
those rights in tax haven jurisdictions to avoid U.S. taxation.*® By doing this, multinational
companies are shifting taxable U.S. income on paper to affiliated offshore shells. These
strategies are causing the United States to lose billions of tax dollars annually.

Moreover, from a broader prospective, multinationals are able to benefit from the tax
rules which assume that different entities of a multinational, including shell corporations, act
independently from one another. The reality today is that the entities of a parent multinational
typically operate as one global enterprise following a global business plan directed by the U.S.
parent. If that reality were recognized, rather than viewing the various affiliated entities as
independent companies, they would not be able to benefit from creating fictitious entities in tax
havens and shifting income to those entities. In fact, when Congress enacted Subpart F,
discussed in detail below, more than fifty years ago in 1962, an express purpose of that law was
to stop the deflection of multinational income to tax havens, an activity which is so prevalent
today.

D. Piercing the Veil — Instrumentality of the Parent

It has long been understood that a shell corporation could be at risk of being disregarded
for U.S. tax purposes “if one entity so controls the affairs of a subsidiary that it ‘is merely an
instrumentality of the parent.”® Courts have applied the “piercing the corporate veil” doctrine, a
common law concept, when determining whether to disregard the separateness of two related

%! Testimony of Professor Reuven S. Avi-Yonah, hearing before the U.S. Senate Committee on Finance,
International Tax Issues, S.Hrg. 112-645 (9/8/2011).

%2 12/4/2008 “Large U.S. Corporations and Federal Contractors with Subsidiaries in Jurisdictions Listed as Tax
Havens or Financial Privacy Jurisdictions,” U.S. Government Accountability Office, No. GAO-09-157, at 4.

% See, e.g., 2/16/2013 “The price isn’t right: Corporate profit-shifting has become big business,” The Economist,
Special Report.

% 2/2011 “Recent IRS determination Highlights Importance of Separation Among Affiliates,” by George E.
Constantine, at 1, http://www.venable.com/recent-irs-determination-highlights-importance-of-separation-among-
affiliates-02-24-2011/ (originally published in February 2011 edition of Association Law and Policy,
https://www.asaecenter.org/Resources/EnewsletterArticleDetail.cfm?ItemNumber=57654, (citing IRS Priv. Ltr. Rul.
2002-25-046 (Mar. 28, 2002), which cites Moline Properties v. Commissioner of Internal Revenue, 319 U.S. 436,
438 (1943); Britt v. United States, 431 F. 2d 227, 234 (5th Cir. 1970); and Krivo Indus. Supply Co. v. National
Distillers and Chem. Corp., 483 F.2d 1098, 1106 (5th Cir. 1973)).
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entities for corporate and tax liabilities.* It is a fact-specific analysis to determine whether the
veil of a shell entity should be pierced for tax purposes. The courts over time have looked at
such factors as: the financial support of the subsidiary’s operations by the parent; the lack of
substantial business contacts with anyone except the parent; and whether the property of the
entity is used by each as if jointly owned.* Despite the availability of this tool to “sham” a
corporation and pierce the corporate veil for tax purposes, the IRS and the courts have been
hesitant to take action against shell foreign corporations or attribute the activities or income of a
CFC to its U.S. parent.*’

E. Subpart F To Prevent Tax Haven Abuse

As early as the 1960s, “administration policymakers became concerned that U.S.
multinationals were shifting their operations and excess earnings offshore in response to the tax
incentive provided by deferral.”*® At that time, circumstances were somewhat similar to the
situation in the United States today. “The country faced a large deficit and the Administration
was worried that U.S. economic growth was slowing relative to other industrialized countries.”**
To help reduce the deficit, the Kennedy Administration proposed to tax the current foreign
earnin%s of subsidiaries of multinationals and offered tax incentives to encourage investments at
home.

In the debates leading up to the passage of Subpart F, President Kennedy stated in an
April 1961 tax message:

“The undesirability of continuing deferral is underscored where deferral has served as a
shelter for tax escape through the unjustifiable use of tax havens such as Switzerland.
Recently more and more enterprises organized abroad by American firms have arranged
their corporate structures aided by artificial arrangements between parent and subsidiary
regarding intercompany pricing, the transfer of patent licensing rights, the shifting of
management fees, and similar practices which maximize the accumulation of profits in
the tax haven as to exploit the multiplicity of foreign tax systems and international

% |d. See also, e.g., Moline Properties v. Commissioner of Internal Revenue, 319 U.S. 436, 439 (1943) (holding
that, for income tax purposes, a taxpayer cannot ignore the form of the corporation that he creates for a valid
3t‘)susiness purpose or that subsequently carries on business, unless the corporation is a sham or acts as a mere agent).
Id.
%7 |d. See also Perry Bass v. Commissioner, 50 T.C. 595, 600 (1968) (“[A] taxpayer may adopt any form he desires
for the conduct of his business, and ... the chosen form cannot be ignored merely because it results in a tax saving.”
However, the form the taxpayer chooses for conducting business that results in tax-avoidance “must be a viable
business entity, that is, it must have been formed for a substantial business purpose or actually engage in substantive
business activity.”)
% 5/4/2006 “The Evolution of International Tax Policy- What Would Larry Say?” The Laurence Neal Woodworth
Memorial Lecture in Federal Tax Law and Policy, Paul Oosterhuis, at 2,
glgttp://WWW.taxanalysts.com/www/features.nsf/articIes/3193a0ff95f96d378525726b006f4ad2?0pendocument.
Id.
“01d. (citing 1/11/1962 “Annual Message to Congress on the State of the Union,” President Kennedy 1 Pub. Papers,
at 13-14).
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agreements in order to reduce sharply or eliminate completely their tax liabilities both at
home and abroad.”**

Although the Kennedy Administration initially proposed to end deferral of foreign source
income altogether, a compromise was struck instead, which became known as Subpart F.*?
Subpart F was enacted by Congress in 1962, and was designed in substantial part to address the
tax avoidance techniques being utilized today by U.S. multinationals in tax havens. In fact, to
curb tax haven abuses, Congress enacted anti-tax haven provisions, despite extensive opposition
by the business community.*?

F. Subpart F To Tax Current Income

Subpart F explicitly restricts the types of income whose taxation may be deferred, and it
is often referred to as an “anti-deferral” regime. The Subpart F rules are codified in tax code
Sections 951 to 965, which apply to certain income of CFCs.** When a CFC earns Subpart F
income, the U.S. parent as shareholder is treated as having received the current income. Subpart
F was enacted to deter U.S. taxpayers from using CFCs located in tax havens to accumulate
earnings that could have been accumulated in the United States.”®> “[S]ubpart F generally targets
passive income and income that is split off from the activities that produced the value in the
goods or services generating the income,” according to the Treasury Department’s Office of Tax
Policy.*® In contrast, income that is generated by active, foreign business operations of a CFC
continues to warrant deferral. But, again, deferral is not permitted for passive, inherently mobile
income such as royalty, interest, or dividend income, as well as income resulting from certain
other activities identified in Subpart F.* Income reportable under Subpart F is currently subject
to U.S. tax, regardless of whether the earnings have been repatriated. However, regulations,
temporary statutory changes, and certain statutory exceptions have nearly completely undercut
the intended application of Subpart F.

11961 “President’s Recommendations on Tax Revision: Hearings Before the House Ways and Means Committee,”
reprinted in Richard A. Gordon, Tax Havens and Their Use by United States Taxpayers — An Overview, (2002), at
44,

%25/4/2006 “The Evolution of International Tax Policy- What Would Larry Say?” The Laurence Neal Woodworth
Memorial Lecture in Federal Tax Law and Policy, Paul Oosterhuis, at 3,
http://www.taxanalysts.com/www/features.nsf/articles/3193a0ff95f96d378525726b006f4ad2?opendocument.

*® See, e.g., 12/2000 “The Deferral of Income Earned through U.S. Controlled Foreign Corporations,” Office of Tax
Policy, U.S. Department of Treasury, at 21.

* A CFC is a foreign corporation more than 50% of which, by vote or value, is owned by U.S. persons owning a
10% or greater interest in the corporation by vote (“U.S. shareholders”). “U.S. persons” include U.S. citizens,
residents, corporations, partnerships, trusts and estates. IRC Section 957.

*® See Koehring Company v. United States of America, 583 F.2d 313 (7th Cir. 1978). See also 12/2000 “The
Deferral of Income Earned through U.S. Controlled Foreign Corporations,” Office of Tax Policy, U.S. Department
of Treasury, at xii.

%612/2000 “The Deferral of Income Earned through U.S. Controlled Foreign Corporations,” Office of Tax Policy,
U.S. Department of Treasury, at xii.

*" IRC Section 954(c).
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G. Check-the-Box Regulations and Look Through Rule

“Check-the-box” tax regulations issued by the Treasury Department in 1997, and the
CFC “look-through rule” first enacted by Congress as a temporary measure in 2006, have
significantly reduced the effectiveness of the anti-deferral rules of Subpart F and have further
facilitated the increase in offshore profit shifting, which has gained significant momentum over
the last 15 years. Treasury issued the check-the-box regulations which became effective on
January 1, 1997. Treasury stated at the time that the regulations were designed to simplify tax
rules for determining whether an entity is a corporation, a partnership, a sole proprietorship,
branch or disregarded entity (DRE) for federal tax purposes.*® The regulations eliminated a
multi-factor test in determining the proper classification of an entity in favor of a simple, elective
"check-the-box” regime. Treasury explained that the rules were intended to solve two problems
that had developed for the IRS. First, the rise of limited liability companies (LLCs) domestically
had placed stress on the multi-factor test, which determined different state and federal tax
treatment for them. Second, international entity classification was dependent upon foreign law,
making IRS classification difficult and complex. Check-the-box was intended to eliminate the
complexity and uncertainty inherent in the test, allowing entities to simply select their tax
treatment.

The regulations, however, had significant unintended consequences and opened the door
to a host of tax avoidance schemes. Under Subpart F, passive income paid from one separate
legal entity to another separate legal entity — even if they were both within the same corporate
structure — was immediately taxable. However, with the implementation of the check-the-box
regulations, a U.S. multinational could set up a CFC subsidiary in a tax haven and direct it to
receive passive income such as interest, dividend, or royalty payments from a lower tiered
related CFC without it being classified as Subpart F income. The check-the-box rule permitted
this development, because it enabled the multinational to choose to have the lower tiered CFC
disregarded or ignored for federal tax purposes. In other words, the lower tiered CFC, although
it was legally still a separate entity, would be viewed as part of the higher tiered CFC and not as
a separate entity for tax purposes. Therefore, for tax purposes, any passive income paid by the
lower tiered entity to the higher tiered CFC subsidiary would not be considered as a payment
between two legally separate entities and, thus, would not constitute taxable Subpart F income.
The result was that the check-the-box regulations enabled multinationals for tax purposes to
ignore the facts reported in their books — which is that they received passive income. Similarly,
check-the-box can be used to exclude other forms of Subpart F income, including Foreign Base
Company Sales Income, discussed below.

Recognizing this inadvertent problem, the IRS and Treasury issued Notice 98-11on
February 9, 1998, reflecting concerns that the check-the-box regulations were facilitating the use
of what the agencies refer to as “hybrid branches” to circumvent Subpart F. “The notice defined
a hybrid branch as an entity with a single owner that is treated as a separate entity under the
relevant tax laws of a foreign country and as a branch (i.e., DRE) of a CFC that is its sole owner
for U.S. tax purposes.”®® The Notice stated: “Treasury and the Service have concluded that the

“® IRC Sections 301.7701-1 through 301.7701-3 (1997).
%9 7/20/2010 “Present Law and Background Related to Possible Income Shifting and Transfer Pricing,” Joint
Committee on Taxation, (JCX-37-10), at 48.
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use of certain hybrid branch arrangements [described in Examples 1 and 2 of the Notice] is
contrary to the policies and rules of subpart F. This notice (98-11) announces that Treasury and
the Service will issue regulations to address such arrangements.”*"

On March 26, 1998, Treasury and the IRS proposed regulations to close the loophole
opened by the check-the-box rule to prevent the unintended impact to Subpart F. Recognizing
that neither had the authority to change the tax law, the IRS and Treasury stated in the proposed
rule “the administrative provision [check-the-box] was not intended to change substantive law.
Particularly in the international area, the ability to more easily achieve fiscal transparency can
lead to inappropriate results under certain provisions [of subpart F] of the Code.”>*

As noted by the Joint Committee on Taxation, “The issuance of Notice 98-11 and the
temporary and proposed regulations provoked controversy among taxpayers and members of
Congress.”®* On July 6, 1998, Treasury and the IRS reversed course in Notice 98-35,
withdrawing Notice 98-11 and the proposed regulations issued on March 26, 1998. The agencies
reversed course despite their expressed concern that the check-the-box rules had changed
substantive tax law as set out in Subpart F. The result left the check-the-box loophole open,
providing U.S. multinationals with the ability to shift income offshore without the threat of
incurring Subpart F taxation on passive foreign income.

Because the check-the-box rule was a product of Treasury regulations and could be
revoked or revised at any time, proponents of the rule urged Congress to enact supporting
legislation. In 2006, Congress eliminated related party passive income generally from subpart F
when it enacted Section 954(c)(6) on a temporary basis. This Section was enacted into law
without significant debate as part of a larger tax bill.>® It provided “look-through” treatment for
certain payments between related CFCs, and became known as the CFC look-through rule. It
granted an exclusion from Subpart F income for certain dividends, interest, rents and royalties
received or accrued by one CFC from a related CFC. As one analyst has explained:

“Section 954(c)(6) came into the law somewhat quietly, through an oddly named piece of
legislation (the Tax Increase Prevention and Reconciliation Act of 2005, or TIPRA,
which was enacted in May 2006). Section 954(c)(6) had earlier passed the Senate and the
House as part of the American Jobs Creation Act of 2004, but was then dropped without
explanation in conference. When it reemerged one-and-a-half years later in TIPRA it did
not attract huge pre-enactment attention, and when finally enacted, its retroactive
effective date surprised some taxpayers.”>*

The 2006 statutory look-through provision expired on December 31, 2009, but was
retroactively reinstated for 2010, and extended through 2011, by the Tax Relief, Unemployment
Insurance Reauthorization, and Job Creation Act of 2010, enacted on December 17, 2010. It was

*0'1/16/1998, IRS Notice 98-11, at 2.

%1 3/26/1998 “Guidance Under Subpart F Relating to Partnerships and Branches,” 26 CFR Parts 1 and 301 [TD
8767], at 2.

52.7/20/2010 “Present Law and Background Related to Possible Income Shifting and Transfer Pricing,” Joint
Committee on Taxation, (JCX-37-10), at 49.

> Tax Increase Prevention and Reconciliation Act of 2005, Pub. L. No. 109-222, § 103(b)(1) (2006).

> 4/23/2007 “The New Look-Through [R]ule: W[h]ither Subpart F?” Tax Notes, David Sicular, at 359.
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then retroactively reinstated again for 2012, and extended through December 31, 2013 by the
American Taxpayer Relief Act, enacted on January 2, 2013.

In addition to the regulations and temporary statutory provisions that have undercut
Subpart F’s effort to tax offshore passive income, certain statutory exceptions have also
weakened important provisions of the law. Two of those exceptions relevant to the
Subcommittee’s review of Apple are the “same country exception” and “manufacturing
exception.”

H. Foreign Personal Holding Company Income - Same Country Exception

A major type of taxable Subpart F offshore income is referred to in the tax code as
Foreign Personal Holding Company Income (FPHC).*® It consists of passive income such as
dividends, royalties, rents and interest.® One example of FPHC income that is taxable under
Subpart F is a dividend payment made from a lower tiered to a higher tiered CFC. Another
example would be a royalty payment made from one CFC to another. Under Subpart F, both
types of passive income received by the CFCs are treated as taxable income in the year received
for the U.S. parent.

There are several exceptions, however, to current taxation of FPHC income under
Subpart F.>” One significant exclusion exists for certain dividends, interest and royalties where
the payor CFC is organized and operating in the same foreign country as the related CFC
recipient. This exclusion is often referred to as the “same country exception.” The purpose of
this exception is to shield from taxation a payment from one related CFC to another in the same
country, on the theory that since both CFCs are subject to the same tax regime, they would have
little incentive to engage in tax transactions to dodge U.S. taxes.

I. Foreign Base Company Sales Income — Manufacturing Exception

A second key type of taxable Subpart F offshore income is referred to in the tax code as
Foreign Base Company Sales (FBCS) income. FBCS income generally involves a CFC which is
organized in one jurisdiction, used to buy goods, typically from a manufacturer in another
jurisdiction, and then sells the goods to a related CFC for use in a third jurisdiction, while
retaining the income resulting from those transactions. It is meant to tax the retained profits of
an intermediary CFC which typically sits in a tax haven. More specifically, FBCS income is
income attributable to related-party sales of personal property made through a CFC, if the
country of the CFC’s incorporation is neither the origin nor the destination of the goods and the
CFC itself has not “manufactured” the goods.®® In other words, for the income to be considered
foreign base company sales income, the personal property must be both produced outside the
CFC’s country of organization and distributed or sold for use outside that same country.>® The

%% IRC Section 954(c).

% |RC Section 954(c).

%77/20/2010 “Present Law and Background Related to Possible Income Shifting and Transfer Pricing,” Joint
Committee on Taxation, (JCX-37-10), at 36.

*8 |RC Section 954(a)(2).

*|RC Section 954(d)(1).
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purpose of taxing FBCS income under Subpart F was to discourage multinationals from splitting
the manufacturing function from the sales function to deflect sales income to a tax haven
jurisdiction.

An exclusion known as the “manufacturing exception” was created, however, for certain
FBCS income. Under this exception, the income retained by the intermediary CFC would not be
taxed if the CFC itself were a manufacturer and added substantive value to the goods. In 2008,
the regulations governing the manufacturing exception were liberalized to make it very easy for a
company to claim the exception, further undermining Subpart F. The 2008 regulations provided
that “[a] CFC can qualify for the manufacturing exception if it meets one of three tests. The first
two [are] physical manufacturing tests: the substantial transformation test and the substantial
activity test. The third test [is] the substantial contribution test.”®® Moving from a requirement
that the CFC demonstrate that it performed a manufacturing activity to demonstrating that it
made a “substantial contribution” to the goods being sold has transformed this exception into
another possible loophole to shield offshore income from Subpart F taxation.

These exceptions and loopholes, as well as other tax provisions, often form overlapping
layers of protection against offshore income being taxed under Subpart F. In many instances, a
multinational corporation may have multiple exceptions or loopholes available to it to dodge
U.S. taxes. For example, as noted above, certain types of passive income may be excluded from
Subpart F inclusion through the use of the check-the-box regulations, the look-through rule, or
the same country exception. Similarly, FBCS income may be excluded through the use of the
check-the-box regulations or the manufacturing exception. If one is not available or taken away,
other provisions may be relied on to circumvent the original intent of Subpart F. Through the
benefits of deferral and various regulatory and statutory exceptions, the tax code has created
multiple incentives for multinational corporations to move income offshore to low or no tax
jurisdictions and provided multiple methods to avoid current tax on those offshore transfers. The
purpose of the Subcommittee’s investigation is to examine those tax loopholes and find an
effective way of closing them.

80 7/20/2010 “Present Law and Background Related to Possible Income Shifting and Transfer Pricing,” Joint
Committee on Taxation, (JCX-37-10), at 38.
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I11. APPLE CASE STUDY

A. Overview

The Apple case study examines how Apple Inc., a U.S. corporation, has used a variety of
offshore structures, arrangements, and transactions to shift billions of dollars in profits away
from the United States and into Ireland, where Apple has negotiated a special corporate tax rate
of less than 2%. One of Apple’s more unusual tactics has been to establish and direct substantial
funds to offshore entities that are not declared tax residents of any jurisdiction. In 1980, Apple
created Apple Operations International, which acts as its primary offshore holding company but
has not declared tax residency in any jurisdiction. Despite reporting net income of $30 billion
over the four-year period 2009 to 2012, Apple Operations International paid no corporate income
taxes to any national government during that period. Similarly, Apple Sales International, a
second Irish affiliate, is the repository for Apple’s offshore intellectual property rights and the
recipient of substantial income related to Apple worldwide sales, yet claims to be a tax resident
nowhere and may be causing that income to go untaxed.

In addition, this case study examines how Apple Inc. transferred the economic rights to
its intellectual property through a cost sharing agreement to two offshore affiliates in Ireland.
One of those affiliates, Apple Sales International, buys Apple’s finished products from a
manufacturer in China, re-sells them at a substantial markup to other Apple affiliates, and retains
the resulting profits. Over a four-year period, from 2009 to 2012, this arrangement facilitated the
shift of about $74 billion in worldwide profits away from the United States to an offshore entity
with allegedly no tax residency and which may have paid little or no income taxes to any
national government on the vast bulk of those funds. Additionally, the case study shows how
Apple makes use of multiple U.S. tax loopholes, including the check-the-box rules, to shield
offshore income otherwise taxable under Subpart F. Those loopholes have enabled Apple, over a
four year period from 2009 to 2012, to defer paying U.S. taxes on $44 billion of offshore
income, or more than $10 billion of offshore income per year. As a result, Apple has continued
to build up its offshore cash holdings which now exceed $102 billion.

B. Apple Background

1. General Information

Apple Inc. is headquartered in Cupertino, California. It was formed as a California
corporation on January 3, 1977, and has been publicly traded for more than 30 years. The
current Chairman of the Board is Arthur D. Levinson, Ph.D., and the Chief Executive Officer
(CEO) is Tim Cook. Apple is a personal computer and technology company specializing in the
design and sale of computers, mobile telephones, and other high-technology personal goods.
The sales of personal computers, mobile telephones, and related devices accounts for 95% of
Apple’s business, while the remaining 5% comes from the sale of related software and digital
media.

The company has approximately 80,000 employees worldwide, with 52,000 of those in
the United States. The U.S. jobs include 10,000 Apple advisors and 26,000 retail employees. In
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2012, Apple reported in its public filings with the Securities and Exchange Commission (SEC)
net income of $41.7 billion, based upon revenues of $156.5 billion.®* These figures translate into
earnings per share of $44.15.%

Apple conducts its business geographically, with operations for North and South
America, including the United States, headquartered in California, and operations for the rest of
the world, including Europe, the Middle East, India, Africa, Asia, and the Pacific, headquartered
in Ireland.®® Apple develops its products through research and development conducted primarily
in the United States; the materials and components for Apple products are sourced globally.®*
The finished products are typically assembled by a third party manufacturer in China and
distribug%d throughout the world via distribution centers headquartered in the United States and
Ireland.

2. Apple History

Apple was founded in 1976 by Steve Jobs, Steve Wozniak, and Ronald Wayne, to design
and sell personal computers.®® In the late 1970s, Apple decided to expand its presence in Europe
and, in the summer of 1980, established several Irish affiliates. Apple entered into a cost-sharing
agreement with two of them, Apple Operations Europe (AOE) and its subsidiary, Apple Sales
International (ASI).%” Under the terms of the cost-sharing agreement, Apple’s Irish affiliates
shared Apple’s research and development costs, and in exchange, were granted the economic
rights to use the resulting intellectual property. At the time in 1980, Apple’s Irish affiliate
manufactured the products for sale in Europe.

In December 1980, Apple had its initial public offering of stock and began trading on the
New York Stock Exchange.®® During the 1980s and 1990s, Apple expanded its product lines.
While the majority of Apple’s research and development continued to be conducted in the United
States, its products were manufactured in both California and Cork, Ireland.

By the late 1990s, Apple was experiencing severe financial difficulties and, in 1996 and
1997, incurred two consecutive years of billion-dollar losses. In response, Apple significantly
restructured its operations, eliminating many of its product lines and streamlining its offshore
operations. In addition, Apple began to outsource much of its manufacturing, using third-party
manufacturers to produce the components for the products developed in its California facilities.

zl Apple Inc. Annual Report (Form-10K), at 24 (10/21/2012).

Id.
% Subcommittee interviews of Cathy Kearney, Apple Distribution International, Vice President of European
Operations (4/19/2013) and Tim Cook, Apple Inc.’s former Chief Operating Officer and current Chief Executive
Officer (4/29/2013). See also Information supplied to Subcommittee by Apple, APL-PSI-000351.
2‘5‘ Subcommittee interviews of Cathy Kearney (4/19/2013) and Tim Cook (4/29/2013).

Id.
% See “30 Pivotal Moments In Apple’s History,” Macworld, Owen W. Linzmayer, (3/30/2006),
http://www.macworld.com/article/1050112/30moments.html.
87 Apple’s first cost-sharing agreement was executed on December 1, 1980. See information supplied to
Subcommittee by Apple, APL-PSI-000003. AOE was then named Apple Computer Ltd., and ASI was then named
Apple Computer International, Inc. Id.
% Apple Inc — Frequently Asked Questions, http://investor.apple.com/faq.
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Apple also outsourced the assembly of nearly all of its finished products to a third party
manufacturer in China. Apple subsequently consolidated its financial management in five shared
service centers, with the service center for the Europe region located in Cork, Ireland. It also
eliminated over 150 bank accounts in foreign affiliates and established a policy of consolidating
excess offshore cash in bank accounts held by its Irish affiliates.

According to Apple, it currently has about $145 billion in cash, cash equivalents and
marketable securities, of which $102 billion is “offshore.”® As of 2011, Apple held between 75
and 100% of those offshore cash assets in accounts at U.S. financial institutions.”

C. Using Offshore Affiliates to Avoid U.S. Taxes

Apple continues to organize its sales by dividing them between two regions as it has
since 1980. Apple Inc. in the United States is responsible for coordinating sales for the
Americas, and Apple’s Irish affiliate - Apple Sales International (ASI) is responsible for selling
Apple products to Europe, the Middle East, Africa, India, Asia and the Pacific.”* Apple
bifurcates its economic intellectual property rights along these same lines. Apple Inc. is the sole
owner of the legal rights to Apple intellectual property. Through a cost-sharing arrangement,
Apple Inc. owns the economic rights to Apple’s intellectual property for goods sold in the
Americas, while Apple’s Irish affiliates, Apple Sales International (ASI) and its parent, Apple
Operations Europe Inc. (AOE), own the economic rights to intellectual property for goods sold in
Europe, the Middle East, Africa, India, and Asia (“offshore”).”> According to Apple, this cost
sharing-arrangement enables Apple to produce and distribute products around the world.

Apple Inc. conducts its offshore operations through a network of offshore affiliates. The
key affiliates at the top of the offshore network are companies that are incorporated in Ireland
and located at the same address in Cork, Ireland. Apple’s current offshore organizational
structure in Ireland is depicted in the following chart:

89 4/23/2013 Apple Second Quarter Earnings Call, Fiscal Year 2013, http://www.nasdag.com/aspx/call-
transcript.aspx?Storyld=1364041&Title=apple-s-ceo-discusses-f2q13-results-earnings-call-transcript.

0 U.S. Senate Permanent Subcommittee on Investigations, “Offshore Funds Located Onshore,” (12/14/2011), at 5
(an addendum to “Repatriating Offshore Funds: 2004 Tax Windfall for Select Multinationals,” S.Rpt. 112-27 (Oct.
11, 2011)).

™ Information supplied to Subcommittee by Apple, APL-PSI-000351.

2 1d. See also Amended & Restated Cost Sharing Agreement between Apple Inc., Apple Operations Europe, &
Apple Sales International, APL-PSI-000020 [Sealed Exhibit].
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Apple’s Offshore Organizational Structure

Apple Inc.

United States

Apple Operations
International

(AOI)
[Ireland /No Tax Residence]*
Distributi
Apple Operations Europe Apple |str'|but|on Apple Retail Holding
International
(AOE) Europe
[Ireland/No Tax Residence ] (ADI) [Ireland/Ireland]
[Ireland/Ireland]
Apple Sales International Apple South. Asia Pte Ltd. Apple Retail Belgium
(ASI) (Apple Singapore) Aople Retail E
[Ireland/No Tax Residence] [Singapore/Singapore] pple etail France
Apple Retail Germany
Apple Retail Italia
Apple Retail Netherlands
Apple Retail Spain
Apple Asia In-Country Apple Retail Switzerland
Distributors Apple Retail UK

*Listed countries indicate country of incorporation and country of tax residence, respectively.

Prepared by the Permanent Subcommittee on Investigations, May 2013. Source: Materials received from Apple Inc.

1. Benefiting from A Minimal Tax Rate

A number of Apple’s key offshore subsidiaries are incorporated in Ireland. A primary
reason may be the unusually low corporate income tax rate provided by the Irish government.
Apple told the Subcommittee that, for many years, Ireland has provided Apple affiliates with a
special tax rate that is substantially below its already relatively low statutory rate of 12 percent.
Apple told the Subcommittee that it had obtained this special rate through negotiations with the
Irish government.”® According to Apple, for the last ten years, this special corporate income tax
rate has been 2 percent or less:

“Since the early 1990’s, the Government of Ireland has calculated Apple’s taxable
income in such a way as to produce an effective rate in the low single digits .... The rate
has varied from year to year, but since 2003 has been 2% or less.” ™

Other information provided by Apple indicates that the Irish tax rate assessed on Apple
affiliates has recently been substantially below 2%. For example, Apple told the Subcommittee
that, for the three year period from 2009 to 2011, ASI paid an Irish corporate income tax rate that

® Subcommittee interview of Phillip Bullock, Apple Inc. Tax Operations Head (5/15/2013).
™ Information supplied to Subcommittee by Apple, PSI-Apple-02-0004.
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was consistently below far below 1% and, in 2011, was as low as five-hundreds of one percent
(0.05%):

Global Taxes Paid by ASI, 2009-2011

2011 2010 2009 Total
Pre-Tax Earnings | $ 22 billion $ 12 billion $ 4 billion $ 38 billion
Global Tax $ 10 million $ 7 million $ 4 million $ 21 million
Tax Rate 0.05% 0.06% 0.1% 0.06%

Source: Apple Consolidating Financial Statements, APL-PSI-000130-232 [Sealed Exhibit]

These figures demonstrate that Ireland has essentially functioned as a tax haven for Apple,
providing it with minimal income tax rates approaching zero.

2. Avoiding Taxes By Not Declaring A Tax Residency
(@) Apple Operations International (AOI)

Apple’s first tier offshore affiliate, as indicated in the earlier chart, is Apple Operations
International (AOI). Apple Inc. owns 100% of AOI, either directly or indirectly through other
controlled foreign corporations.” AOI is a holding company that is the ultimate owner of most
of Apple’s offshore entities. AOI holds, for example, the shares of key entities at the second tier
of the Apple offshore network, including Apple Operations Europe (AOE), Apple Distribution
International (ADI), Apple South Asia Pte Ltd. (Apple Singapore), and Apple Retail Europe
Holdings, which owns entities that operate Apple’s retail stores throughout Europe. In addition
to holding their shares, AOI serves a cash consolidation function for the second-tier entities as
well as for most of the rest of Apple’s offshore affiliates, receiving dividends from and making
contributions to those affiliates as needed. ®

AOI was incorporated in Ireland in 1980.”" Apple told the Subcommittee that it is unable
to locate the historical records regarding the business purpose for AOI’s formation, or the
purpose for its incorporating in Ireland.”® While AOI shares the same mailing address as several
other Apple affiliates in Cork, Ireland, AOI has no physical presence at that or any other
address.” Since its inception more than thirty years earlier, AOI has not had any employees.®
Instead, three individuals serve as AOI’s directors and sole officer, while working for other
Apple companies. Those individuals currently consist of two Apple Inc. employees, Gene
Levoff and Gary Wipfler, who reside in California and serve as directors on numerous other

™ Apple Inc. directly owns 97% of AOI and holds the remaining shares through two affiliates, Apple UK which
owns 3% of AOI shares, and Baldwin Holdings Unlimited, a nominee shareholder formed in the British Virgin
Islands, which holds a fractional share of AOI, on behalf of Apple Inc. Information supplied to Subcommittee by
Apple, APL-PSI-000236, and APL-PSI-000352.
’® Subcommittee interview of Gary Wipfler, Apple Inc. Corporate Treasurer (4/22/2013).
7 Information supplied to Subcommittee by Apple, APL-PSI-000100.
"®Information supplied to Subcommittee by Apple, APL-PSI-000351.
;z Subcommittee interview of Cathy Kearney (4/19/2013).

Id.
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boards of Apple offshore affiliates, and one ADI employee, Cathy Kearney, who resides in
Ireland. Mr. Levoff also serves as AOI’s sole officer, as indicated in the following chart:®

Apple Operations International Officers and Directors

AOI Directors and Officer Residence Employer / Job Title
Gene Levoff (Director/Secretary) | USA Apple Inc./Director of Corporate Law
Gary Wipfler (Director) USA Apple Inc./VVP and Corporate Treasurer
Cathy Kearney (Director) Ireland ADI/VP of European Operations

Source: Apple Response to Subcommittee Questionnaire, APL-PSI-00235

AOI’s board meetings have almost always taken place in the United States where the two
California board members reside. According to minutes from those board meetings, from May
of 2006 through the end of 2012, AOI held 33 board of directors meetings, 32 of which took
place in Cupertino, California.®> AOLI’s lone Irish-resident director, Ms. Kearney, participated in
just 7 of those meetings, 6 by telephone. For a six-year period lasting from September 2006 to
August 2012, Ms. Kearney did not participate in any of the 18 AOI board meetings. AOI board
meeting notes are taken by Mr. Levoff, who works in California, and sent to the law offices of
AOI’s outside counsel in Ireland, which prepares the formal minutes.®

Apple told the Subcommittee that AOI’s assets are managed by employees at an Apple
Inc. subsidiary, Braeburn Capital, which is located in Nevada.®* Apple indicated that the assets
themselves are held in bank accounts in New York.® Apple also indicated that AOI’s general
ledger — its primary accounting record — is maintained at Apple’s U.S. shared service center in
Austin, Texas.®® Apple indicated that no AOI bank accounts or management personnel are
located in Ireland.

Because AOI was set up and continues to operate without any employees, the evidence
indicates that its activities are almost entirely controlled by Apple Inc. in the United States. In
fact, Apple’s tax director, Phillip Bullock, told the Subcommittee that it was his opinion that
AOI’s functions were managed and controlled in the United States.®’

In response to questions, Apple told the Subcommittee that over a four-year period, from
2009 to 2012, AOI received $29.9 billion in dividends from lower-tiered offshore Apple

8 Mr. Levoff told the Subcommittee that he serves on about 70 different boards of Apple subsidiaries.
Subcommittee interview of Gene Levoff, Apple Inc. Director of Corporate Law (5/2/2013). Mr. Levoff also stated
that he rarely traveled internationally to carry out his duties as a director on the boards of Apple’s subsidiaries,
instead carrying out his duties from the United States. Id.
8 Summary tables of the Board of Directors meetings of AOI prepared by Apple for the Subcommittee, APL-PSI-
000323, APL-PSI-000341, and APL-PSI-000349.
8 Subcommittee interview of Gene Levoff (5/2/2013).
:‘5‘ Subcommittee interview of Gary Wipfler (4/22/2013).

Id.
:: Subcommittee interview of Phillip Bullock (11/28/2012).

Id.
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affiliates.®® According to Apple, AOI’s net income made up 30% of Apple’s total worldwide net
profits from 2009-2011,%° yet Apple also disclosed to the Subcommittee that AOI did not pay
any corporate income tax to any national government during that period.*°

Apple explained that, although AOI has been incorporated in Ireland since 1980, it has
not declared a tax residency in Ireland or any other country and so has not paid any corporate
income tax to any national government in the past 5 years.”> Apple has exploited a difference
between Irish and U.S. tax residency rules. Ireland uses a management and control test to
determine tax residency, while the United States determines tax residency based upon the
entity’s place of formation. Apple explained that, although AOI is incorporated in Ireland, it is
not tax resident in Ireland, because AOI is neither managed nor controlled in Ireland.®*  Apple
also maintained that, because AOI was not incorporated in the United States, AOIl isnota U.S.
tax resident under U.S. tax law either.

When asked whether AOI was instead managed and controlled in the United States,
where the majority of its directors, assets, and records are located, Apple responded that it had
not determined the answer to that question.®® Apple noted in a submission to the Subcommittee:
“Since its inception, Apple determined that AOI was not a tax resident of Ireland. Apple made
this determination based on the application of the central management and control tests under
Irish law.” Further, Apple informed the Subcommittee that it does not believe that “AQI
qualifies as a tax resident of any other country under the applicable local laws.”%*

For more than thirty years, Apple has taken the position that AOI has no tax residency,
and AOI has not filed a corporate tax return in the past 5 years. Although the United States
generally determines tax residency based upon the place of incorporation, a shell entity
incorporated in a foreign tax jurisdiction could be disregarded for U.S. tax purposes if that entity
is controlled by its parent to such a degree that the shell entity is nothing more than an
instrumentality of its parent. While the IRS and the courts have shown reluctance to apply that
test, disregard the corporate form, and attribute the income of one corporation to another, the
facts here warrant examination.

8 Information supplied to Subcommittee by Apple, APL-PSI-000347, APL-PSI-000219, APL-PSI-000181 and
APL-PSI-000149.

8 Apple Consolidating Financial Statements, APL-PSI-000130-232 [Sealed Exhibit].

% |nformation supplied to Subcommittee by Apple, APL-PSI-000240.

L1d. Apple reported that, in 2007, AOI paid just under $21,000 in tax in France, related to the sale of a building
owned by AOI, and paid a withholding tax on a dividend that same year. Information supplied to Subcommittee by
Apple, APL-PSI-000246-247. Apple explained that AOI had a taxable presence in France from 1987-2007, due to
its ownership of the building from which it earned rental income until the 2007 sale. Apple has not been able to
identify to the Subcommittee any other tax payment by AOI to any national government since 2007.

% Information supplied to Subcommittee by Apple, APL-PSI-000241.

% «Apple has not made a determination regarding the location of AOI’s central management and control. Rather,
Apple has determined that AOI is not managed and controlled in Ireland based on the application of the central
management and control test under Irish law. The conclusion that AQOI is not managed and controlled in Ireland
does not require a determination where AOI is managed and controlled.” Information supplied to Subcommittee by
Apple, APL-PSI-000242.

% Information supplied to Subcommittee by Apple, APL-PSI-000239.
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AOl is a thirty-year old company that has operated since its inception without a physical
presence or its own employees. The evidence shows that AOI is active in just two countries,
Ireland and the United States. Since Apple has determined that AOI is not managed or
controlled in Ireland, functionally that leaves only the United States as the locus of its
management and control. In addition, its management decisions and financial activities appear
to be performed almost exclusively by Apple Inc. employees located in the United States for the
benefit of Apple Inc. Under those circumstances, an IRS analysis would be appropriate to
determine whether AOI functions as an instrumentality of its parent and whether its income
should be attributed to that U.S. parent, Apple Inc.

(b) Apple Sales International (ASI)

AOI is not the only Apple offshore entity that has operated without a tax residency.
Apple recently disclosed to the Subcommittee that another key Apple Irish affiliate, Apple Sales
International (ASI), is also not a tax resident anywhere. Apple wrote: “Like AOI, ASI is
incorporated in Ireland, is not a tax resident in the US, and does not meet the requirements for
tax residency in Ireland.”®® ASI is exploiting the same difference between Irish and U.S. tax
residency rules as AOLI.

ASl is a subsidiary of Apple Operations Europe (AOE) which is, in turn, a subsidiary of
AOL.% Prior to 2012, like AOI, ASI operated without any employees and carried out its
activities through a U.S.-based Board of Directors.”” Also like AOI, the majority of ASI’s
directors were Apple Inc. employees residing in California.”® Of 33 ASI board meetings from
May 2006 to March 2012, all 33 took place in Cupertino, California.*® In 2012, as a result of
Apple’s restructuring of its Irish subsidiaries, ASI was assigned 250 employees who used to
work for its parent, AOE.'® Despite acquiring those new employees, ASI maintains that its
management and control is located outside of Ireland and continues to claim it has no tax
residency in either Ireland or the United States.

Despite its position that it is not a tax resident of Ireland, ASI has filed a corporate tax
return related to its operating presence in that country.*®™ As shown in an earlier chart, ASI has
paid minimal taxes on its income. In 2011, for example, ASI paid $10 million in global taxes on

% prepared statement of Apple CEO Tim Cook before U.S. Senate Permanent Subcommittee on Investigations,
(5/21/2013), at page 14, footnote 8. See also Apple Consolidating Financial Statements, APL-PSI-000130-232
[Sealed Exhibit].
% AOI owns 99.99% of AOE and .001% share of ASI; AOE owns 99.99% of ASI. Baldwin Holdings Unlimited, a
British Virgin Islands nominee shareholder, holds the remaining fractional share of both AOE and ASI, on behalf of
Apple Inc. Information supplied to Subcommittee by Apple, APL-PSI-000236, and APL-PSI-000352.
" Subcommittee interview of Tim Cook (4/29/2013); information supplied to the Subcommittee by Apple, APL-
PSI-000104.
ZZ Information supplied to the Subcommittee by Apple, APL-PSI-000343.

Id.
190 sybcommittee interview of Cathy Kearney (4/19/2013).
101 See information supplied to Subcommittee by Apple, 5/19/2013 electronic communication (“From 2009 to
present, ASI has not met the tax residency requirements in Ireland. However, ASI is an operating company that files
an lrish corporate tax return and pays Irish corporate income tax as required by Ireland. As we indicated in our
response to Question 8(c) of our July 6, 2012 submission, ASI’s location for tax purposes is Ireland because ASI
files a corporate tax return in Ireland. “)
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$22 billion in income; in 2010, ASI paid $7 million in taxes on $12 billion in income. Those
Irish tax payments are so low relative to ASI’s income, they raise questions about whether ASI is
declaring on its Irish tax returns the full amount of income it has received from other Apple
affiliates or whether, due to its non-tax resident status in Ireland, ASI has declared only the
income related to its sales to Irish customers. Over the four year period, 2009 to 2012, ASI’s
income, as explained below, totaled about $74 billion, a portion of which ASI transferred via
dividends to its parent, Apple Operations Europe. ASI, which claims to have no tax residence
anywhere, has paid little or no taxes to any national government on that income of $74 billion.

3. Helping Apple Inc. Avoid U.S. Taxes Via A Cost-Sharing Agreement

In addition to shielding income from taxation by declining to declare a tax residency in
any country, Apple Inc.’s Irish affiliates have also helped Apple avoid U.S. taxes in another way,
through utilization of a cost-sharing agreement and related transfer pricing practices. Three key
offshore affiliates in this effort are ASI, its parent AOE, and Apple Distributions International
(ADI), each of which holds a second or third tier position in Apple’s offshore structure in
Ireland. All three companies are incorporated and located in Ireland, and share the same mailing
address. Another key second-tier player is Apple South Asia Pte. Ltd., a company incorporated
and located in Singapore (Apple Singapore). These offshore affiliates enable Apple Inc. to keep
the lion’s share of its worldwide sales revenues out of the United States and instead shift that
sales income to Ireland, where Apple enjoys an unusually low tax rate and affiliates allegedly
with no tax residency.

The key roles played by ASI and AOE stem from the fact they are parties to a research
and development cost-sharing agreement with Apple Inc., which also gives them joint ownership
of the economic rights to Apple’s intellectual property offshore.’®* As of 2012, AOE had about
400 employees and conducted a small amount of manufacturing in Cork, Ireland involving a line
of specialty computers for sale in Europe.*® Also as of 2012, ASI moved from zero to about
250 employees who manage Apple’s other manufacturing activities as well as its product-line
sales.™® As part of its duties, ASI contracted with Apple’s third-party manufacturer in China to
assemble Apple products and acted as the initial buyer of those finished goods. ASI then re-sold
the finished products to ADI for sales in Europe, the Middle East, Africa, and India; and to
Apple Singapore for sales in Asia and the Pacific region.*® When it re-sold the finished

192 Although AOE and ASI jointly participate in the cost-sharing agreement with Apple Inc., the bulk of Apple’s
offshore earnings flow to ASI. Information supplied to Subcommittee by Apple, APL-PSI-000384. For simplicity,
the Subcommittee will refer to the cost-sharing agreement as between Apple Inc. and ASI, even though the true
contractual relationship is between Apple Inc. and both ASI and AOE jointly.

193 prior to Apple’s restructuring of its Irish affiliates in 2012, all of Apple’s 2,452 Irish employees were employed
by Apple Operations Europe. In 2012, Apple re-distributed those employees across 5 different Irish affiliates, with
the majority now employed by ADI. Information supplied to Subcommittee by Apple, APL-PSI-000103 and PSI-
Apple-02-0002.

10% Subcommittee interview of Cathy Kearney (4/19/2013).

1% This description reflects Apple’s current distribution arrangements, following its 2012 restructuring of its Irish
operations. Prior to the restructuring, ASI contracted with the third party manufacturer, bought the finished Apple
products, and then sold those finished products to several Apple retail affiliates and directly to third-party retailers
and internet customers. In 2012, Apple split the manufacturing and sales functions so that ASI now arranges for the
manufacturing of Apple goods, sells the goods to ADI or Apple Singapore, and ADI or Apple Singapore then
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products, ASI charged the Apple affiliates a higher price than it paid for the goods and, as a
result, became the recipient of substantial income, a portion of which ASI then distributed up the
chain in the form of dividends to its parent, AOE. AOE, in turn, sent dividends to AOI.*®

Cost Sharing Agreement. The cost-sharing agreement is structured as follows.'®" In
the agreement, Apple Inc. and ASI agree to share in the development of Apple’s products and to
divide the resulting intellectual property economic rights. To calculate their respective costs,
Apple Inc. first pools the costs of Apple’s worldwide research and development efforts. Apple
Inc. and ASI then each pay a portion of the pooled costs based upon the portion of product sales
that occur in their respective regions. For instance, in 2011, roughly 40 percent of Apple’s
worldwide sales occurred in the Americas, with the remaining 60 percent occurring offshore. %
That same year, Apple’s worldwide research and development costs totaled $2.4 billion.*®
Apple Inc. and ASI contributed to these shared expenses based on each entity’s percentage of
worldwide sales. Apple Inc. paid 40 percent or $1.0 billion, while ASI paid the remaining 60
percent or $1.4 billion.*°

Distribution Structure. For the majority of Apple products, as mentioned earlier, ASI
contracted with a third-party manufacturer in China to assemble the finished goods. The persons
who actually negotiated and signed those contracts on behalf of ASI were Apple Inc. employees
based in the United States, including an Apple Inc. employee serving as an AS| director.**! The
third-party manufacturer manufactured the goods to fill purchase orders placed by ASI.**? ASI
was the initial purchaser of all goods intended to be sold throughout Europe, the Middle East,
Africa, India, Asia, and the Pacific region. The chart below illustrates ASI’s distribution
structure as of 2012.

manage all sales. As part of this restructuring, Apple moved employees from AOE to ASI and ADI. Information
supplied to Subcommittee by Apple, APL-PSI-000103 and PSI-Apple-02-0002??

106 See, e.g., 11/17/2010 Minutes of a Meeting of the Board of Directors of Apple Operations Europe, APL-PSI-
000288.

197 See, e.g., the most recent version of the cost-sharing agreement, 6/25/2009 Amended and Restated Agreement to
Share Costs and Risks of Intangibles Development (Grandfathered Cost Sharing Arrangement), APL-PSI-000035
[Sealed Exhibit].

198 subcommittee interview of Phillip Bullock (11/28/2012).

199 Information supplied to Subcommittee by Apple, APL-PSI-000129.

10 Information supplied to Subcommittee by Apple, APL-PSI-000129.

11 Information supplied to Subcommittee by Apple, APL-PSI-000392.

12 sybcommittee interview of Phillip Bullock (11/28/2012).
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APPLE’S CURRENT OPERATING STRUCTURE

Customers
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3rd Party Apple Inc.
CMs (U.S.)
ADI | Apple China
{Ireland) (Buy/Sell)
Apple Europe
Sr%:diny Retail Subs
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Apple Europe
ASI e SR !
(Ireland) (Salas & Markeating
Support)
Apple Apple Asia-Pac
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Note: This chart provides a high level depiction of Apple's current operating structure related to the Legend:
distribution of fimished goods. iTunes, other service lransactions and sales lo unrelated third party CM = Unrelated contract manufacturer
disirtbutors are not reflected in this chart. ADI = Apple Distribution International

AS| = Apple Sales International
ALAC = Americas (non-U.S.), Latin America & Caribbean
== = Sales & Marketing Support

Source: Apple chart, prepared by Apple at the Subcommittee’s request

Once ASI took initial title of the finished goods, it resold the goods to the appropriate
distribution entity, in most cases without taking physical possession of the goods in Ireland.**?
For sales in Europe, for example, ASI purchased the finished products from the third party
manufacturer and sold them to ADI. ADI then resold the products to Apple retail subsidiaries
located in various countries around Europe, to third-party resellers, or directly to internet
customers. For sales in Asia and the Pacific region, ASI sold the finished goods to Apple
Singapore, which then re-sold them to Apple retail subsidiaries in Hong Kong, Japan, and
Australia, third party resellers, or directly to internet customers.'*

Although ASl is an Irish incorporated entity and the purchaser of the goods, only a small
percentage of Apple’s manufactured products ever entered Ireland. Rather, title was transferred
between the third party manufacturer and ASI, while the products were being directly shipped to
the eventual country of sale. Upon arrival, the products were resold by ASI to the Apple
distribution affiliate that took ownership of the goods. The Apple distribution affiliate then sold

113 Prior to 2012, ASI also sold Apple goods directly to end customers or Apple retail entities. Subcommittee
interview of Phillip Bullock (11/28/2012).

1 For sales to China, the third party contract manufacturer sells the finished products to ADI, which then sells to
retailers in China. To facilitate this distribution arrangement, ADI sublicenses the rights to distribute Apple
products in China for a substantial sum. In FY 2012, for example, ADI paid ASI $5.9 billion for the right to
distribute in China. Information supplied to the Subcommittee by Apple, APL-PSI-000234.



28

the goods to either end customers or Apple retail subsidiaries.™> Apple’s distribution process
suggests that the location of its affiliates in Ireland was not integral to the sales or distribution
functions they performed. Rather, locating the entities in Ireland seemed primarily designed to
facilitate the concentration of offshore profits in a low tax jurisdiction.

Shifting Profits Offshore. By structuring its intellectual property rights and distribution
operations in the manner it did, Apple Inc. was able to avoid having worldwide Apple sales
revenue related to its intellectual property attributed to itself in the United States where it would
be subject to taxation in the year received. Instead, Apple Inc. arranged for a large portion of its
worldwide sales revenue to be attributed to ASI in Ireland. As explained earlier, according to
Apple, Ireland has provided Apple affiliates with an income tax rate of less than 2% and as low
as 0.05%. In addition, given ASI’s status as a non-tax resident of Ireland, it may be that ASI
paid no income tax at all to any national government on the tens of billions of dollars of Apple
sales income that ASI received from Apple affiliates outside of Ireland. If that is the case, Apple
has been shifting its profits to its Irish subsidiary that has a tax residence nowhere, not to benefit
from Ireland’s minimal tax rate, but to take advantage of the disparity between Irish and U.S. tax
residency rules and thereby avoid paying income taxes to any national government.

The cost-sharing agreement that Apple has signed with ASI and AOE is a key component of
Apple’s ability to lower its U.S. taxes. Several aspects of the cost-share agreement and Apple’s
research and development (R&D) and sales practices suggest that the agreement functions
primarily as a conduit to shift profits offshore to avoid U.S. taxes. First, the bulk of Apple’s
R&D efforts, the source of the intangible value of its products, is conducted in the United States,
yet under the cost sharing agreement a disproportionate amount of the resulting profits remain
outside of the United States. Second, the transfer of intellectual property rights to Ireland via the
cost-sharing agreement appears to play no role in the way Apple conducts its commercial
operations. Finally, the cost-sharing agreement does not in reality shift any risks or benefits
away from Apple, the multinational corporation; it only shifts the location of the tax liability for
Apple’s profits.

Almost all of Apple’s research activity is conducted by Apple Inc. employees in
California. The vast majority of Apple’s engineers, product design specialists, and technical
experts are physically located in California.™*® ASI and AOE employees conduct less than 1% of
Apple’s R&D and build only a small number of specialty computers.**’ In 2011, 95% of
Apple’s research and development was conducted in the United States, **® making Apple’s
arrangement with ASI closer to a cost reimbursement than a co-development relationship, where
both parties contribute to the intrinsic value of the intellectual property being developed.

However, despite the fact that ASI conducts only de minimis research and development
activity, the cost sharing agreement gives ASI the rights to the “entrepreneurial investment”

115 Subcommittee interview of Phillip Bullock (11/28/2012). Prior to 2012, ASI sold to Apple retail subsidiaries and
directly to internet customers. Since the company reorganized, ASI now sells to ADI and Apple Singapore, and
those entities sell to Apple retail subsidiaries, third party resellers, or internet customers. Several Asian subsidiaries
also have their own distribution entities that buy from Apple Singapore and resell in country. Id.
118 Subcommittee interview of Phillip Bullock (5/15/2013).
i; Information supplied to Subcommittee by Apple, APL-PSI-000233.

Id.
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profits that result from owning the intellectual property.**® According to Apple, over the four
year period, 2009 to 2012, ASI made cost-sharing payments to Apple Inc. of approximately $5
billion.*® ASI’s resulting income over those same 3 years was $74 billion, a ratio of more than
15 to one, when comparing its income to its costs.?* In short, ASI profited in amounts far in
excess of its R&D contributions.

Cost Sharing Payments and Pre-Tax Earnings of Apple Sales International (Ireland)

Cost Sharing Payments By ASI Pre-Tax Earnings of ASI
2009 $ 600 million $ 4 billion
2010 $ 900 million $ 12 billion
2011 $ 1.4 billion $ 22 hillion
2012 $ 2.0 billion $ 36 billion
TOTAL $ 4.9 Dbillion $ 74 billion

Cost Sharing Payments and Pre-Tax Earnings of Apple Inc. (United States)

Cost Sharing Payments By Apple Inc. | Pre-Tax Earnings of Apple Inc.
2009 $ 700 million $ 3.4 billion
2010 $ 900 million $ 5.3 billion
2011 $ 1.0 bhillion $11 billion
2012 $ 1.4 billion $19 billion
TOTAL $ 4.0 billion $ 38.7 billion

Source: Information supplied to the Subcommittee by Apple, APL-PSI-000129, 000381-384

In comparison, over the same four years, Apple Inc. paid $4 billion under the cost-
sharing agreement and reported profits of $29 billion.*? Its cost to profits ratio was closer to 7
to one, substantially less advantageous than that of ASI. The figures disclose that Apple’s Irish
subsidiary, ASI, profited more than twice as much as Apple Inc. itself from the intellectual
property that was largely developed in the United States by Apple Inc. personnel. That relative
imbalance suggests that the cost-sharing arrangement for Apple Inc. makes little economic sense
without the tax effects of directing $74 billion in worldwide sales revenue away from the United
States to Ireland, where it undergoes minimal — or perhaps — no taxation due to ASI’s alleged
non-tax resident status.

Second, Apple’s transfer of the economic rights to its intellectual property to Ireland has
no apparent commercial benefit apart from its tax effects. The company operates in numerous
countries around the world, but it does not transfer intellectual property rights to each region or
country where it conducts business. Instead, the transfer of economic rights is confined to
Ireland alone, where the company enjoys an extremely low tax rate. When interviewed, Apple

19 Subcommittee interview of Phillip Bullock (11/28/2012).

120 Information supplied to Subcommittee by Apple, APL-PSI-000129 and 000382.

121 Information supplied to Subcommittee by Apple APL-PSI-000384. It is important to note that the cost sharing
payments made by ASI have been ongoing for nearly 30 years, and that the costs and resulting profits have
fluctuated over that time.

122 Information supplied to Subcommittee by Apple, APL-PSI-000129 and APL-PSI-000382.
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officials could not adequately explain why ASI needed to acquire the economic rights to Apple’s
intellectual property in order for each to conduct its business. In fact, prior to Apple’s
reorganization in 2012, ASI had no employees. All business decisions were made by ASI’s
board of directors, which was composed primarily of Apple Inc. employees and held its meetings
in Cupertino, California. Apple’s CEO, Tim Cook, told the Subcommittee staff that, during his
time as Chief Operating Officer of Apple, he was unable to recall any instance where the
ownership of intellectual property rights affected Apple’s business operations.'?

Components used in Apple’s finished goods are also produced in multiple countries
around the world, without regard to where the economic rights to the underlying intellectual
property are located, physically or legally. Many of the component elements of Apple’s new
products are designed by Apple Inc. in the United States and then manufactured by third parties
from different geographic areas, including the United States. The vast majority of Apple’s
finished products are assembled by a third-party manufacturer in China. The Apple components
are sourced globally, and the master servicing agreement governing Apple’s relationship with the
third-party manufacturer in China that assembles Apple’s finished products is negotiated by
Apple executives in California. Where this manufacturing work is performed and what entities
are selected to perform that work do not appear to be driven by or restricted by which Apple
entity holds the economic rights or by where those rights are located.

For example, Apple has noted that the “engine,” or central processing unit (CPU), for
Apple’s iPhones and iPads, is the A5 series of microprocessors built in Austin, Texas.
Technically, as a result of Apple’s cost-sharing agreement, Apple Inc. owns all of the intellectual
property rights (both legal and economic rights) embedded in the CPUs used in the Americas,
and ASI owns the intellectual property economic rights for the CPUs used in rest of the world.**
However, a single facility in Texas produces all of the microprocessors used in all Apple
products sold around the world. No business distinction is made between microprocessors
manufactured for eventual use in U.S. products, where Apple Inc. owns the intellectual property
economic rights, versus use in offshore products, where ASI owns the intellectual property
economic rights. In an interview with the Subcommittee, Mr. Cook noted that based on his
experience as Chief Operating Officer he considered the costs of Apple components to be borne
by the worldwide company rather than the economic rights holders.*®

Finally, the cost-sharing agreement does not assign any costs, risks, or rewards to any
third party independent of Apple. To the contrary, Apple and its offshore affiliates collectively
share the risks and rewards of the corporation’s research and sales activities. Although Apple
Inc. and ASI are distinct legal entities, Apple executives interviewed by the Subcommittee said
they viewed the “priorities and interests” of Apple’s closely held entities to align with those of
Apple Inc.*® Apple’s offshore affiliates operate as one worldwide enterprise, following a
coordinated global business plan directed by Apple Inc. In fact, the last two versions of Apple’s

123 Subcommittee interview of Tim Cook (4/29/2013).

124 Apple retains the legal rights for the rest of the world. See 6/25/2009 Amended & Restated Agreement to Share
Costs and Risks of Intangibles Development (Grandfathered Cost Sharing Arrangement), APL-PSI-000020 [Sealed
Exhibit].

125 Subcommittee interview of Tim Cook, (4/29/2013).

126 subcommittee interview of Peter Oppenheimer, Apple Inc. Chief Financial Officer (5/10/2013); Subcommittee
interview of Gene Levoff (5/2/2013).
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cost-sharing agreement were signed by Apple Inc. U.S.-based employees, each of whom worked
for multiple Apple entities, including Apple Inc., ASI, and AOE.*?" Regardless of where the
costs associated with the cost sharing agreement were assigned within the Apple network, or
which Apple entities purchased or sold the resulting Apple products, all of the profits and losses
from Apple sales were ultimately consolidated in the financial statements of Apple, Inc. The
cost sharing agreement did not alter any of those arrangements in any meaningful way. The
agreement primarily affects how Apple’s R&D costs and sales revenues will be attributed among
the affiliates of the international company and in what proportions. Apple, in every case, entered
into an agreement with its own entities. In other words, the true function of the cost-sharing
agreement has been, not to divide R&D costs with an outside party, but instead to afford Apple
the opportunity to direct its costs and profits to affiliates in a low-tax jurisdiction.

These facts raise questions as to whether Apple’s intellectual property transfers to related
parties perform any function other than to shift profits and tax liability out of the United States to
a low-tax jurisdiction.

D. Using U.S. Tax Loopholes to Avoid U.S. Taxes on Offshore Income

Apple’s cost-sharing agreement enabled Apple Inc. to direct the lion’s share of its
worldwide sales income from various Apple affiliates away from the United States to its Irish
affiliate, ASI, and its primary offshore holding company, AOI. Because under the U.S. tax code,
that offshore income could, under certain circumstances, become subject to U.S. tax in the year
received and lose its ability for those taxes to be deferred, Apple took additional steps to shield
that income from U.S. taxation.

As noted above, although the United States taxes domestic corporations on their
worldwide income, the U.S. tax code allows companies to defer taxes on active business income
until that income is returned to the United States. To curb abuse of this foreign income deferral
regime, however, Subpart F of the tax code requires that U.S. companies pay tax immediately on
certain types of sales revenue transferred between CFCs and on passive foreign income such as
dividends, royalties, fees, or interest payments. As explained earlier, the purpose of Subpart F is
to prevent U.S. companies from shifting income to tax havens to lower their tax rate without
engaging in substantive economic activity. At the same time, the effectiveness of Subpart F has

1271n 2008, Apple Inc, Apple Sales International (ASI), and Apple Operations Europe (AOE) signed an “Amended
and Restated Cost Sharing Agreement.” The signatory on behalf of AOE, an Irish company, was Gary Wipfler. At
the time he was a Board member of both AOE and ASI and was the Treasurer of Apple Inc., in California. The
signatory for Apple Inc was Peter Oppenheimer. At the time, he was a board member ASI and AOE, as well as the
Chief Financial Officer of Apple Inc. The signatory for ASI, an Irish company, was Tim Cook. At the time, he was
a board member of ASI and AOE and the Chief Operating Officer of Apple Inc., in California. In other words, all
three signatories to the agreement were directors or officers of all three parties involved in the contract. See
Amended & Restated Cost Sharing Agreement Between Apple Inc., Apple Operations Europe & Apple Sales

International, May 2008, at15.

In 2009, Apple Inc, ASI and AOE entered into another Cost Sharing agreement which replaced the one signed in
2008. Mr. Oppenheimer, the CFO of Apple Inc. and a director of both ASI and AOE, was the signatory on behalf of
Apple Inc. Two other Apple Inc employees signed as directors of ASI and AOE. See Amended and Restated
Agreement To Share costs and Risks of Intangibles Development (Grandfathered Cost Sharing Arrangement), June
2009, at19.
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been severely weakened by certain regulations, temporary statutory changes, and statutory
exemptions.

According to figures supplied by Apple, over a four year period from 2009 to 2012, as
explained further below, Apple used a number of those tax loopholes to avoid Subpart F taxation
of offshore income totaling $44 billion.*?® During that time period, Apple generated two types
of offshore income that should have been immediately taxed under Subpart F: (1) foreign base
company sales (FBCS) income,** which involves the sales income Apple directed to Ireland for
no reason other than to concentrate profits there, and (2) foreign personal holding company
(FPHC) income,** which involves passive foreign income such as dividends, royalties, fees, and
interest. Apple avoided U.S. taxation for the entire $44 billion through a combination of
regulatory and statutory tax loopholes known as the check-the-box and look-through rules.

The following chart depicts both types of income and how Apple structured its offshore
operations to avoid U.S. taxes on both.

Apple’s Offshore Distribution Structure

Apple
Holding
Company
(AOI)

Dividends /\\

AOE

Foreign Personal Holding Company Income

Dividends

Foreign Base Company Sales Income

Apple Sales Int’l

Ireland

Offshore
Distribution
Subsidiaries

Ireland/ Singapore

Third Party

MFR )
China

Consumers

Source: Prepared by Subcommittee based on interviews with Apple employees

128 Information supplied to Subcommittee by Apple, APL-PSI-000386.
129 |RC Section 954(d).
130 |RC Section 954(c).
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1. Foreign Base Company Sales Income: Avoiding Taxation Of Taxable
Offshore Income

As explained earlier, foreign base company sales (FBCS) income rules regulate the
taxation of goods sold by an entity in one country to a related entity for ultimate use in a
different country. The rules were designed to prevent multinational corporations from setting up
intermediary entities in tax havens for no purpose except to buy finished goods and sell them to
related entities for use in another country in order to concentrate profits from the sales revenue in
the tax havens. The distribution structure used by Apple’s Irish entities generated significant
taxable FBCS income, leading Apple to employ a web of disregarded entities to avoid those U.S.
taxes.

The FBCS income designation applies to: (1) purchases of personal property
manufactured (by a person other than the CFC) in a jurisdiction other than the country in which
the CFC is located, and (2) sold to a related party for use outside of the jurisdiction in which the
CFC is located. In the case of Apple, ASI purchased finished Apple goods manufactured in
China and immediately resold them to ADI or Apple Singapore which, in turn, sold the goods
around the world. ASI did not conduct any of the manufacturing — and added nothing —in
Ireland to the finished Apple products it bought, yet booked a substantial profit in Ireland when
it resold those products to related parties such as ADI or Apple Singapore.

In fact, ASI never took physical possession of the products it ordered from the third party
manufacturer. Transfer was made in title only while the products were being shipped to the
country of sale.™" For example, Apple products sold in Asia were not shipped to Ireland from
the third-party manufacturer and then shipped back to Asia for sale. Rather, ASI took title to the
manufactured products while they were being shipped to Apple’s Asian distribution centers.**
When they arrived, ASI sold the products to Apple Singapore at a substantial profit.*** Apple
Singapore then resold the products, in turn, to Apple retail entities or end customers.*** In other
instances, the Apple products were shipped directly from the third-party manufacturer to end
customers without any Apple intermediary taking prior physical possession.**

Transferring title in this manner allowed Apple to retain most of its profits in Ireland,
where it has negotiated a favorable tax rate and maintains entities claiming to have no tax
residence in any country, and limit the income it reported in the non-tax haven countries where

Blgybcommittee interview of Cathy Kearney (4/19/13).

B325ybcommittee interview of Phillip Bullock (11/28/12).

133 The goods were not necessarily shipped to Singapore either, but may have been shipped to a wide variety of
Apple retail entities or end customers across Asia and the Pacific region. Subcommittee interview of Cathy Kearney
(4/19/13).

134 This example is accurate under Apple’s current organizational structure. However, Apple Singapore only
became an active participant in Apple’s distribution channel after Apple’s 2012 reorganization. Prior to that
reorganization, the same basic structure applied to Apple’s distribution channels. At that time, ASI purchased
products from the third-party manufacturer and then sold them to Apple affiliates that owned Apple retail stores
around the globe. For example, ASI purchase the finished goods from the manufacturer in China and then resold
them to an Apple retail store in Australia, with ASI taking ownership of the products while in transit to Australia,
then reselling them at a substantial profit to the Apple retail entity upon arrival.

135 Subcommittee interview of Cathy Kearney (4/19/13).
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the company did most of its business. For example, in 2011, Apple reported $34 billion in
income before taxes; however, just $150 million of those profits, a fraction of one percent, were
recorded for Apple’s Japanese subsidiaries, even though Japan is one of Apple’s strongest
foreign markets.’*® ASI, meanwhile, reported $22 billion in 2011 net income.*®" Those figures
indicate that Apple’s Japanese profits were being shifted away from the United States to Ireland,
where Apple had negotiated a minimal tax rate and maintained two non-tax resident
corporations.

It is this type of transfer of worldwide sales income to a tax haven subsidiary that the
FBCS income provisions were designed to tax, because they do not contribute to the
manufacturing or sales processes, but serve only to concentrate profits in a low tax jurisdiction.
Under Subpart F, ASI’s income should have been treated as FBCS income subject to U.S.
taxation in the year received. Rather than declare that income, however, Apple used the check-
the-box loophole to avoid all U.S. taxation of that FBCS income. When asked to calculate the
total amount of U.S. taxes on FBCS income that Apple Inc. was able to avoid by using the
check-the-box loophole, Apple provided the following estimates:

Estimated U.S. Taxes Avoided by Apple Inc. Using Check-The Box

2001-2012
Foreign Base Company Sales Income | Tax Avoided | Tax Avoided Per Day
2011 $ 10 billion $ 3.5 hillion $ 10 million
2012 $ 25 billion $ 9.0 billion $ 25 million
Total $ 35 billion $ 12.5 billion $ 17 million

Source: Information supplied to Subcommittee by Apple, APL-PSI-000386

These figures indicate that, in two years alone, from 2011 to 2012, Apple Inc. used the check-
the-box loophole to avoid paying $12.5 billion in U.S. taxes or about $17 million per day.

136 Apple Consolidating Financial Statements, APL-PSI-000130-232 [Sealed Exhibit].
7 1d. at APL-PSI-000219.
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2. Using Check-the-Box to Make Transactions Disappear
To understand how Apple used the check-the-box loophole to avoid those billions of

dollars in U.S. tax liability for ASI income, it helps to review Apple’s offshore structure as
indicated in this chart:

Effect of Check the Box

Apple Inc.
United States
Apple Operations
International
(AOI)
[Ireland /No Tax Residence]*
Apple Operations Europe Apple D|str.|but|on Apple Retail Holding
International
(AOE) Europe
[Ireland/No Tax Residence ] (ADI) [Ireland/Ireland]
[Ireland/Ireland]
Apple Sales International Apple South' Asia Pte Ltd. Apple Retail Belgium
(ASI) (Apple Singapore) I il
[Ireland/No Tax Residence] [Singapore/Singapore] App e Retail France
Apple Retail Germany
Apple Retail Italia
Apple Retail Netherlands
Apple Retail Spain
Apple Asia In-Country Apple Retail Switzerland
Distributors Apple Retail UK

Disregarded Entities

*Listed countries indicate country of incorporation and country of tax residence, respectively.

Prepared by the Permanent Subcommittee on Investigations, May 2013. Source: Materials received from Apple Inc.

Under the IRS check-the-box regulations, a U.S. multinational can elect to have lower-
tier foreign subsidiaries “disregarded” by the IRS as separate legal entities and instead treated as
part of an upper-tier subsidiary for tax purposes. If that election is made, transactions involving
the disregarded entities disappear for tax purposes, because U.S. tax regulations do not recognize
payments made within the confines of a single entity.

In the Apple case, after Apple Inc. makes its check-the-box election, the bottom three
tiers of its offshore network — which include AOE, ASI, ADI, Apple Singapore, Apple Retail
Holding, and the Apple Retail subsidiaries — all become disregarded subsidiaries of AOl. Those
companies are then treated, for U.S. tax purposes, as part of, or merged into, AOI the first tier
subsidiary. As a result, the transactions between those disregarded entities are not recognized by
the IRS, because the transactions are viewed as if they were conducted within the confines of the
same company. The result is that the IRS sees only AOI and treats AOI as having received sales
income directly from the end customers who purchased Apple products; that type of active
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business income is not taxable under Subpart F. The sales income produced when ASI sold
Apple products to ADI, Apple Singapore, or Apple’s Retail Entities at a substantial markup is no
longer considered sales income for tax purposes — it is as if no intercompany sales happened at
all. Since no intercompany sales occurred, Subpart F’s FBSC income rules no longer applies,
which allowed Apple to avoid paying taxes on nearly $44 billion in income from 2009-2012.*%

3. Using Check-the-Box to Convert Passive Income to Active Income

Apple also uses the check-the-box regulations to avoid U.S. taxation of a second type of
offshore income. When an offshore subsidiary of a multinational corporation receives dividends,
royalties or other fees from a related subsidiary, that income is considered foreign personal
holding company (FPHC) income. That passive income, as it is commonly known, is normally
subject to immediate taxation under Section 954(c) of Subpart F. However, once again, under
check-the-box rules, if a U.S. multinational elects to have lower-tier subsidiaries “disregarded” —
i.e., no longer considered as separate entities — and instead treated as part of an upper-tier
subsidiary for tax purposes, any passive income paid by the lower-tier subsidiary to the higher-
tier parent would essentially disappear. Because those dividends, royalties and fee payments
would be treated as occurring within a single entity, the IRS would not treat them as payments
between two legally separate entities or as taxable income under Subpart F.

In Apple’s case, in 2011 alone, AOI in Ireland received $6.4 billion in dividends from
lower-tier offshore affiliates. Over a four year period, from 2009 to 2012, Apple reported that
AOI received a total of $29.9 billion in income, almost exclusively from dividends issued to it by
lower-tier CFCs.**® That dividend income is exactly the type of passive income that Subpart F
intended to be immediately taxable. However, by invoking the check-the-box regulations, Apple
Inc. was able to designate the lower-tier CFCs as “disregarded entities,” requiring the IRS to
view them for tax purposes as part of AOI. Once they became part of AOI, their dividend
payments became payments internal to AOI and were no longer taxable passive income.

The check-the-box regulations were never intended to be used to convert taxable,
offshore, passive income into nontaxable income. Nevertheless, they do, and the resulting
loopholes are utilized by Apple and other U.S. multinationals. As explained earlier, the look-
through rule provides a similar statutory basis for U.S. multinationals to shield passive offshore
income from U.S. taxes. Despite the billions of dollars in offshore income that is escaping U.S.
taxation, neither Congress nor the IRS has yet taken any effective action to close these
loopholes.

4. Other Tax Loopholes

Even though Apple relies primarily on the check-the-box rules to shield its offshore
income from U.S. taxes, if that regulation as well as the look-through rule were eliminated, two
other tax loopholes may be available to Apple to continue to avoid Subpart F taxation. They are
known as the same country exception and the manufacturing exception.

138 Information supplied to Subcommittee by Apple, APL-PSI-000386.
139 Information supplied to Subcommittee by Apple, APL-PSI-000347, APL-PSI-000219, APL-PSI-000181 and
APL-PSI-000149.



37

Same Country Exception. The first loophole is the same country exception.**® This
exception to Subpart F allows payments made between related parties organized and operating
within the same country to escape taxation. This exception was created to address the situation
in which related entities are located in the same jurisdiction, are theoretically subject to the same
tax rate, and supposedly have less incentive to engage in tax-motivated transactions.

Many of the dividends paid to AOI originate from other Apple affiliates incorporated and
operating within Ireland, such as AOE and ASI. Under the same country exception, even if the
check-the-box and the look-through rules were abolished, the dividend payments made by AOE
and ASI to AOI would escape taxation under Subpart F, since the companies are all organized
and operating within Ireland. Ironically, because the rule is drafted in terms of the country under
whose laws a company is organized, Apple could take advantage of this exception even though it
claims AOI, an Irish organized company, is not tax resident in Ireland or anywhere else in the
world. Under the explicit terms of the exception, Apple may be able to avail itself of the
exception and eliminate all tax liability for intra-country transfers, despite the fact that, according
to Apple, AOI and ASI are not tax resident in the same jurisdiction.

Manufacturing Exception. The second loophole is the manufacturing exception to
FBCS income.*** FBCS income is income attributable to related-party sales of personal property
made through a CFC if the country of the CFC’s incorporation is neither the origin nor the
destination of the goods and the CFC itself has not “manufactured” the goods. Under Subpart F,
FBCS income is currently taxable. However, under the manufacturing exception, the income
from related party purchases and sales will not be characterized as FBCS income if the goods are
sold to a related party that transforms or adds substantive value to the goods. In 2008, the
regulations governing the manufacturing exception were liberalized to make it very easy for a
company to claim such an exception.

Apple told the Subcommittee that it has made no determination about whether the
company’s supervision of third-party manufacturers qualifies it for the manufacturing exception
to FBCS income taxation, since the company relies on the check-the-box rules. However,
according to experts consulted by the Subcommittee, the low threshold of the new manufacturing
exception rules makes it easy to meet the exception requirements and could be used to avoid
taxation.

E. Apple’s Effective Tax Rate

When confronted with evidence of actions taken by the company to shield billions of
dollars in offshore income from U.S. taxation — including by claiming its offshore Irish
subsidiaries, AOI and ASI, have no tax residence in any country and by using the check-the-box
and look-through rules to shield its offshore income to from taxation — one of Apple’s responses
has been to claim that it already pays substantial U.S. tax.*** Apple’s public filings to
investors cite an effective tax rate of between 24 and 32 percent. The Subcommittee’s

10 IRC Section 954(d)(1)(A); Reg. §1.954-3(a)(2).

YL IRC Section 954(d)(1)(A).

142 See, e.g., Anna Palmer, Apple Target of Senate Hearing on Offshore Taxes, Politico, May, 15, 2013,
http://www.politico.com/story/2013/05/apple-hearing-offshore-tax-91425.html.
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investigation has determined, however, that Apple has actually paid billions less to the
government than the tax liability reported to investors.

From 2009 to 2012, in its annual report to investors, Apple claimed effective tax rates of
between 24% and 32%.** In 2011, for example, Apple’s annual report (Form 10-K) stated that
its net income before taxes was $34.2 billion and that its provision for the payment of corporate
income taxes — the company’s tax liability — was $8.2 billion, resulting in an effective tax of
24.2%.*** Apple’s calculation, however, included not just its U.S. income taxes, but state and
foreign taxes as well. A breakdown of its figures shows that, by its own admission, its effective
tax rate for U.S. corporate income taxes was 20.1%, a third lower than the federal statutory rate
of 35 percent.

The table below shows Apple’s stated provision for income taxes in 2011, broken out by
its U.S. federal tax liability, U.S. state-level tax liability, and foreign tax liability'*® as follows:

Apple’s Provision for Income Tax in its 2011 Annual Report

2011 Tax Provision Effective Tax Rate
(in millions of dollars)

Federal tax liability:

Current $ 3,884
Deferred $ 2,998

$ 6,882 20.1%
State tax liability:
Current $ 762
Deferred $ 37

$ 799 2.3%
Foreign tax liability:
Current $ 769
Deferred ($ 167)

$ 602 1.8%
Provision for Income Taxes $ 8,283 24.2%

Source: Apple Inc. Annual Report (Form 10-K), at 62 (10/26/2011)

Apple calculates its effective tax rate in accordance with GAAP using information in its
publicly available annual reports. If the focus, however, were to turn to Apple’s federal tax
returns and the taxes Apple actually paid to the U.S. treasury each year, its tax payments fall
substantially. As part of its investigation, the Subcommittee asked Apple to report the corporate

143 Apple Inc. Annual Report (Form-10K), at 61 (10/21/2012).

144 Apple Inc. Annual Report (Form 10-K), at 62 (10/26/2011).

145 Apple reported an overall tax rate of 24.2%, which is larger than its three component tax rates of 20%, 2.3%, and
1.8%. The larger total is due to U.S. Generally Accepted Accounting Principles (GAAP) which require Apple to
include in its “Provision for Income Taxes” all funds it has set aside to pay future taxes, even though Apple
continues to retain those funds and has not actually paid those amounts to any tax authority.
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income taxes it actually paid to the U.S. treasury over a three-year period, from 2009 to 2011.
According to Apple, the company actually paid just $2.4 billion in federal taxes in 2011, which
is $1.4 billion or 30 percent less than the current federal tax provision and $4.4 billion less than
the total tax provision included in the company’s 2011 annual statement.**°

While legitimate reasons may exist for differences between a corporation’s financial
statements and its tax returns, the Subcommittee found large and growing differences in each of
the three years it examined with respect to Apple. In all three years, Apple reported much higher
provisions for tax on its annual report than it did on its federal tax return for the same year.
Moreover, the differences widened substantially over the three-year period, expanding from a
2009 difference of $1.4 billion to a 2011 difference of $4.4 billion. The following chart
summarizes that information:

U.S. Tax Liability Reported by Apple Inc. in its Annual Report
versus Federal Tax Return, 2009-2011

Form (in millions of dollars) FY2009 FY2010 FY2011
Total Federal Tax Provision (current $ 3.0 billion $ 3.8 billion $ 6.9 billion
plus deferred) reported on 10-K annual
report filed with SEC
U.S. tax reported paid on Form 1120 $ 1.6 billion $ 1.2 billion $ 2.5 billion
tax return filed with the IRS
Difference: $ 1.4 billion $ 2.6 billion $ 4.4 billion

Source: Information supplied to the Subcommittee by Apple, APL-PSI-000082;
Apple Inc. Form 10-K for the fiscal year ended September 29, 2011, at 63

Tax payments of $1.6 billion, $1.2 billion, or even $2.5 billion produce effective tax rates
well below the statutory tax rate. In that, Apple is far from alone. Recent studies indicate that,
over a three-year period, from 2008 to 2010, U.S. corporations paid effective tax rates ranging
from 12 to 18 percent.**” One recent study found that 30 large corporations paid no tax at all
during a three year period, 2008 to 2010.**® U.S. records indicate that, in 2011, U.S.
corporations collectively paid about $181 billion in federal taxes, compared to the $819 billion in

148 Information supplied to Subcommittee by Apple, APL-PSI-000082, referencing data taken from Apple’s Form
1120 U.S. Corporation Income Tax Return. According to Apple’s 2011 10-K, the company had net excess tax
benefits from stock based compensation which is the main reason for the difference between Apple’s current tax
liability on its financial statement and the liability reported on Apple’s tax return. See Apple Inc. Form 10-K for the
fiscal year ended September 29, 2011, at 63; Subcommittee interview of Phillip Bullock (5/15/2013).

17 See, e.g., 1/31/2012 “The Budget and Economic Outlook, Fiscal Years: 2012 to 2022,” Congressional Budget
Office, at 89, http://www.cbo.gov/sites/default/files/cbofiles/attachments/01-31-2012_Outlook.pdf (finding total
corporate federal taxes paid fell to 12.1% of profits earned from activities within the United States in FY2011);
“Corporate Taxpayers and Corporate Tax Dodgers, 2008-2010,” Citizens for Tax Justice and the Institute on
Taxation and Economic Policy (11/3/2011),

http://www.ctj.org/corporatetaxdodgers/Corporate TaxDodgersReport.pdf.

148 «Corporate Taxpayers and Corporate Tax Dodgers, 2008-2010,” Citizens for Tax Justice and the Institute on
Taxation and Economic Policy (11/3/2011),
http://www.ctj.org/corporatetaxdodgers/CorporateTaxDodgersReport.pdf.
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payroll taxes and $1.1 trillion in individual income taxes.**® Closing offshore tax loopholes such
as those created by the check-the-box and look-through rules, the same country exception, and
the manufacturing exception, as well as putting a stop to corporations that deny tax residence in
any jurisdiction, would help ensure that U.S. multinational corporations begin to pay their share.

The benefits of offshore tax deferral are enhanced by the fact that Apple is able to direct
its offshore earnings to jurisdictions with low tax rates. As explained earlier, Apple consolidates
as much of its offshore earnings as possible in Ireland, where Apple has an Irish tax rate of less
than 29%."° Furthermore, Apple’s ability to avoid Subpart F taxation through vehicles like
check-the-box enables the company to not only shift profits out of the United States, but to shift
profits out of other developed countries as well. In 2011, for example, Apple’s ability to pass
title to the goods it sells around the world through Ireland resulted in 84% of Apple’s non-U.S.
operating income being booked in ASI.*** This left very small earnings, and correspondingly
small tax liabilities, in countries around the world. In 2011, for example, only $155 million in
earnings before taxes were recorded in Apple’s UK affiliates. Apple also had no tax liability in
its French and German retail affiliates that same year. Through this foreign profit shifting, Apple
is able to reduce its foreign tax rate to below 2%.%%% The ability to pay taxes of less than 2% on
all of Apple’s offshore income gives the company a powerful financial incentive to engage in
convoluted tax planning to avoid paying U.S. taxes. Congress can change those incentives by
closing offshore tax loopholes and strengthening U.S. tax law.

#OH#HH#

149 OMB, Historical Tables, Budget of the U.S. Government. FY2001 (April 2012).

150 Information supplied to Subcommittee by Apple, PSI-Apple-02-0004.

151 ASI’s operating income was $18 billion in 2011. Apple Consolidating Financial Statements, APL-PSI-000219
[Sealed Exhibit].

152 According to Apple, in FY2011, its foreign tax rate was 1.8%. See Apple Inc. Annual Report (Form 10-K), at 62
(Oct. 26, 2011).
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Apple’s Offshore Organizational Structure

Apple Inc.

United States

Apple Operations
International
{AOI)

ftreland /Mo Tax Residence]*

Apple Operations Europe
{AOE)

[Ireland/No Tax Residence |

Apple Distribution
International
(ADI)

[Ireland/Ireland]

Apple Retail Holding

Europe
[Ireland/treland]

Apple Sales International
(ASl)

[Ireland/No Tax Residence]

Apple South Asia Pte Ltd.
(Apple Singapore)

{Singapore/Singapare]

Apple Retail Belgium
Apple Retail France
Apple Retail Germany
Apple Retail Italia
Apple Retail Netherlands
Apple Retail Spain

Apple Asia In-Country Apple Retail Switzerland
Distributors Apple Retail UK

*Listed countries indicate country of incorporation and country of tax residence, respectively.

Prepared by the Permanent Subcommittee on Investigations, May 2013. Scurce: Materials received frem Apple Inc.



Effect of Check the Box

Apple Inc.

United States
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International
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*Listed countries indicate country of incorporation and country of tax residence, respectively.

Prepared by the Permanent Subcommittee on Investigations, May 2013. Source: Materials received from Apple Inc.
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APPLE’S CURRENT OPERATING STRUCTURE

Custorers
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ALAC Subs
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Rest of World

3rd Pady I Apple tns. . ‘
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v
g
5
g AD) > Apple China
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g
% Appie Euraps
2 _ Hetad Subsg
2 ~ } (Buy/Sell)
= A
g {Ireland) s - - =
£ Apple Europe |
= ASl - noSubs. ...
=2 {rolard) (Sales & Karkgtrp
z ' - Suppots)
Apole Apmte Asia-Pac _ )
Slnggpﬂre :'_ Subs g AS'EE-F’&G
- {Bay’Seall;

Moto: This chart provides a high level dopiction of Apple s curront opersling siructurs relafod to the
distribution of finished goods, [Tunes, other service iransactions and salos to urielated third parly
distnibriors gre mof reflacied in fhis char,

Source: Apple Inc.

Legena,

Ch = Unrelatad cordract manufacturer

AD! = Apple Disibution i rational

AS1= Apple Sales Interrational

ALAC = Americas (hon-1.5.), Latin America & Caribbeen
- = Galkag & Markefing Support




Cost Sharing Payments and Earnings of Apple Sales International (Ireland)

Cost Sharing Payments By ASI Earnings of ASI
2009 $ 600 million $ 4 billion
2010 $ 900 million $ 12 billion
2011 $1.4 billion $ 22 billion
2012 $2.0  billion $ 36 billion
:é-? TOTAL $4.9 billion $ 74 billion
E % Cost Sharing Payments and Earnings of Apple Inc. (United States)
- |3
§ i_' Cost Sharing Payments By Apple Inc. - Earnings of Apple Inc.
3 2009 $ 700 million $ 3.4 billion
A 2010 $ 900 million $ 5.3 billion
5 2011 $1.0 billion $ 11 billion
2012 $1.4 billion $ 19 billion
TOTAL $4.0 Dbillion $ 38.7 billion

Prepared by the Permanent Subcommittee on Investigations, May 2013.
Source: Information supplied to the Subcommittee by Apple, APL-PSI-000129, 000381-384.



Apple’s Offshore Distribution Structure

Apple
Holding
.Compa‘ny

{AOI)

|
Dividends T |

AOE

G

Fareign Personal Holding Company [ncome .

Dividends

Foraign Base Company Sales incorne

Apple Sales Int’|

e
z
us
=
3
H,
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Ireland
Offshore
Third Party Distribution
MFR Subsidiaries
China Ireland/ Singapore

Consumers

Prepared by the Permanent Subcommittee on investigations, May 2013,



Global Distribution of Apple’s Earnings

2011 Pre-Tax

2010 Pre-Tax

2009 Pre-Tax

Income Income Income
Country $ billions | % |$billions| % |$ billions, %
Apple Inc. $10.7 31 $ 5.3 29 |'$ 34 43
Apple Sales International | $22.0 64 $12.1 65 $ 4 50
Other $ 1.5 5 1§ 1.1 6 $ 0.6 7*
Total $34.2 100 $ 18.5 100 $ 8 100

Source: Consolidating Financial Information supplied by Apple to the Subcommittee.

*Figure calculated based on Apple Inc. & ASI rounded results.
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Prepared by the Permanent Subcommittee on Investigations, May 2013.




Apple O erations Inter: ational’s 1 rofits as a Share of

Source: Information provided to the Subcommittee by Apple, APL-PSI-000386.

- Worldwide Profi‘s
Apple Operations Worldwide
- International |
: 2012 $15.4 billion $ 42 billion
s 2011 $ 6.3 billion $ 26 billion
= 2010 $ 8.1  billion $ 14 billion
=1 2009 $ 110 million $ 6 billion
=E Total $29.9 billion $ 88 billion
: AOY’s share of Worldwide Income: 34%

Prepared by the Permanent Subcommittee on Investigations, May 2013.
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G obal Taxes Paid by Apple Sales International

2(09-2011
2011 2010 2009 Total
Pre-Tax Earnings [ $ 22 billion |$ 12 billion | $ 4 billion | $38 billion
Global Tax $§ 10million |$ 7 million § 4 million| § 21 million
Tax Rate 0.05% 0.06% 0.1% 0.06%

SUCHESNSIAU] UD 2331 IUWO03qNG JUUE I ]

Source: Information provided to the Subcommittee by Apple.

Prepared by the Permanent Subcommittee on Investigations, May 2013.
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Taxes Avoided by Apple Using Check The Box

Foreign Base Company
Sales Income

Total Tax Avoided

Tax Avoided Per Day

2011 $ 10 billion $ 3.5 billion $ 10 million
2012 $ 25 billion $ 9.0 billion $ 25 million
Total $ 35 billion $ 12.5 billion $ 17 million

Source: Information provided to the Subcommittee by Apple, APL-PSI-000386.

Prepared by the Permanent Subcommittee on Investigations, May 2013.







~pple: A 'oiding Bil ions in U.S. Taxes

S9 b lion

$3.5 billion
$2.5 billio

Taxes Paid Taxes Avoided* Taxes Paid Taxes Avoided™
{estimated) {estimated)

201 2012

* U.S. taxes were avoided using the Check the Box Loophole
Prepared by the Permanent Subcommittee on Investigations, May 2013. Source: Materials received from Apple Inc.
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AMENDED & RESTATED
COST SHARING AGREEMENT
Between
APPLE INC,

AFFLE (;')PE RATIONS EUROPE
&

APFPLE SALES INTERNATIONAL

Confidential Proprietary Business Information APL-PS1-000020

Produced Pursuant to Senate Rule XX 5 =
Permanent Subcommittee on Investigations
PSI-Apple-02-0028
EXHIBIT #2 _




APPLE ﬁC/)A ‘ APPLE QP
By: b L ' ' ‘ By: :

Name’!: Peter Oppenheimer

{
Name; Gary Wipikér

Title: Senior Vice President & Chief Title: Ditector
Financial Officer
Date:  Pag 22, 200% O Dater Mmé dd oog

APPLE 5§ BNATIONAL

7
Name:(' m Cook
Title: Directar

Date: MN{ 1:‘3! Zmb

15
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AMENDED AND RESTATED AGREEMENT TO SHARE COSTS AND RISKS

OF INTANGIBLES DEVELOFPMENT

(GRANDFATHERED COST SHARING IRANGEMEN

This AMENDED AND RESTATED AGREEMENT TO SHARE COSTS AND RISKS OF

INTANGIBLES DEVELOPMENT (“Agreement™ is entered into effective as of January 5, 2009
(“Effective Date™) by and between:

Apple Toc., 8 company organized and eaisting under the laws of California, U.S.A., with
its -principal place of business located at | Infinite Loop, Cupertino, Callfornia 95014,
U.S.A. (“Apple™),

and

Apple Operations Europe (“AOE"), a company organized under the Irish Companies

Act with a branch regislered under the Singaporz Companies Act, Cap. 50, to do business

in Singapore and having a place of business at 7 Ang Mo Kio Street 64, Singapore 2056,

and a branch doing business in lreland at Hollyhill Industrial Estate, Hallyhill Cork,

ireland; and

Apple Sales International (“AS]™), a company organized under the Trish Companies Acl

doing business in Ireland at Hollyhil! Industrial Estate, Hollyhill Cork, Ireland,

{Apple, AOE, and ASI are collectively referred 1o as the “Padies™ and individually

referred to as “Party™}

RECITALS

A. Apple & the parent company of the Apple corporate group. Apple indircctly owns
all of the shares of Apple Operations International (“AQI™), a company organized in
Irefand. AD1 in fum wholly owns AOE, which in turn wholly owns ASI.

B. Each of ADE and ASI has, respectively, elected to be classified as a disregarded
entity of AO! for U.S. federal income tax purposes under United States Treesury
Reguiation (hereinafter referred to a3 “Treas, Reg.™) § 301.7701-3(a).

C. Apple, AQE and AS| are engaged in the business of developing, manufacturing, or
having manufactured, marketing znd distributing the, “Products” listed In Section
L4,

D. The Parties have previously entered into a qualified cost sharing arrangement in
accordance with former Treas. Reg. § 1.482-7, effective as of September 30,
2007 (the “FY 2008 Cost Sharing Agreement”). The FY 2008 Cost Sharing
Agreemen! amended and restated a gualified cost sharing arrangement in
accordance with former Treas. Reg. § 1.482-7 thaf the Parties entered into,
cffective as of September 26, 1999, as amended effective as of September 28,
2003 (the “FY 2000 Cost Sharing Agreement (as amended)”).

1
Confidential Propristary Business [m"_—-~-- - APL-PSI-000035

Produced Pursuant to Senate Ruie ¥

Permanent Subcommittee on Investigations
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N WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their
duly awthorized representatives effective as of the Effective Date.

APPLE TN f
By:

Name! Peter Oppenheimer MName: Gary Wipfer
Titlcf Senior Vice President & Chief Financial Title:  Direcior
Officer
~ g ; —_T
Date: _ L {tng Zbl 7005 Date: _L)Ur%m___

APPLE SALES MERNAT!ONAL
By (({ Cf{{.fk-v

Name; ‘Jae Allen

Title:  Director

Dae: L0 TWAE 2007

19

Confidential Proprietary Business Information APL-PS|-000053
Produced Pursuant to Senate Rule XXVI{&){b)(5)

PSI-Apple-02-0061



E” ERNST & YOUNG B Business Advisors B Telephore: (021) 4277116

Stapleton House Fax: 027) 4272465
83 South Mall wnw.ey.comfireland
Cork
Irefand
September 15, 2004
Inspector of Taxes
Large Cases Divisicn

Healthcare, ICT and Manufacturing
Government Offices

Sullivans Quay

Cork

Attn: Tom Copnor

Re: Apple Computer Ine Lid

Our reft GM/AG4/03

Dear Sir,

~ We refer to your letter of September 13. The company is a non-resident holding
company and is non-trading. In the circumstances there is nothing to return from the
corporation tax standpoint.
If you require any further information, please let us know.

Yours truly,

@

Emst & Young /

joc

¥ | Bollard, N Hyrne, B Castidy, D Clarke, | Heflernan, ¥/ Henehan,
E Kefly, X Kenny, FKer, ™M O'Connor, E O'Ooherty, } O'Leary,
D OHefll, © O'Salliven, ] Ryan, PG Smith. D Smyth, |} Semers.

The irtsh Nom Erast & Young is 3 Member Fractice of {mst & Young Giobal, Itis

authorited by the Insltuie of Chanered Accountams bn eland 10 carry on
investment business in the Republic of lreland,

Permanent Subcommittee on Investigations

Confidential Proprietary APL-PSI-000330
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M/s Ernst & Young
Stapleton House

89 South Mall
Cork

Re: Apple Computer Inc Ltd

Your Ref: GM/4 64703

Dear Sir/Madam

Revenue

{Office of the Revenue Commissioners
Large Cases Division

Healthease, ICT and Mantrfacturing
Government Offices

Suitivans Quay

Cork, reland

wWWW.revenue.ie

QiNlg na pCoimisinéir loncalm

Rannan na gG4sanna Mo

Ciram Sldlnte, TCE agus Déantisalochi
Oiigl an Rlatais

Part U7 Shaiffeabhain

Corczigh, Elre

13 September 2004

I note from my records the above company has not submitted any Corporation Tax returns.
Could you let me know if the company is trading and if you intend to subrmt {ax returns,

If you wish to contact me please telephone (021) 4325323,

>

Yours faithfully
—

EOK Connor -

For District Manager

-Tel D21 4966077 LExt

‘Confidential Pfopri_:_:tary Business Information - -

021 4325485 Direct Line 021 4325323

© +‘APL-PSI-000337 = --

" Produced Pursuant to Senate Rules XXVI(S)(b—)?S_)



Apple Confidential - Need to Know
Appendix A: Apple Operations international - 2008-2012 Shareholder Meetings

FY 2008

Atlendoss® {Entity raprosented) : - e Cﬁumry uf-'Ra'nI'dn_;-é . EmpioyerTitio
Apsle Inc., SVP, CFO

- Meoting Dato Meating Location _
‘Cuperlino, CA Peier Dppenhelmer (Apple Inc.) United States

10-Jan-08 ]
Gary Wipfler (Apple {UK) Umitod) Unitad States Apple Bic, VP & Treasurer
Feter Oppenhetmer {(Bakdwin) Unted Siatey Apple inc, SVP, CFO
16-Jul08 Cupertino, CA Peler Oppenheimer (Appie Inc.) United States Apple Inc., SVP, EFO
Peter Oppanheimer (Apple (UK} Limitad) United States Apple inc., SVP, CFO
Gene Levofl (Bakdwin) United Stazes Apple fng., Directar, Carporate Law

Fy 20039
" Hoeting Date Meating Location Attondess® (Entity represent Country of Restdance : EmployenTitle

Uriited States Apple Iac., S¥P, CFO

3-Aug-09 Cuperting, CA Peter Opgenhaimer (Apple Ing,
Peler Dppenheimer (Appie (LK) Limited) United States Apple lac., SVP, CFO
Gene Levoff {Baldwin) United Stazes Apple Inc., Drector, Corporate Law
FY 2010

Cuﬁnlly;&fﬁesidpl}}:’é o B 2 2. EmpioyerTitls

Meeting _l.ai:a}ior_l Auend_g"_é_n' {Enlity _r@pye’s
Gupariino, CA Gene Levoll {Apple Inc.) Lnited States
Tim Sheahan (Appla (UK} Limited) United States

. Meeting Date
17-Juki2

spple inc., Ditecsor, Corporate Law
Appie ine., Seniar Carporate Patategal

-qp " Mooting Date HentingLocation . AMendees® (Enbity roprasented) o 0 0 Couinwy.of Residerice . Employar/Tite
3 23-Juk-10 Cupertine, CA Pater Oppenhaimer (Apple Inc.) i Uriited States Apple Inc., SVR, CFO
2 Peter Oppenheimer (Appla (UK Limitedy Usited States Apple Inc., SVP, CFQ
g Gene Levofl {Baldwin) United Ssakzs Apple b, Diteetor, Corporate Law
~
= |
2]
E g £ 2841
=3 -~ Mpating Date Meating Location . Attensiees” (Entity represe ountry of Resldente EriployerfTitle
o] ..E... 37-Jun-t1 Cupartino, CA Audrey Femandez-Ellion (Appw inc.) Uriited S1ates Apple inc., Senior Corporate Prralega!
o ﬁ Audrey Femandez-Ellistt (Apple (UK) Limilad) United States Applei  reniorCorporate Paraléga!
H g Gene Levof! (Baldwan) Unied States Apple L., Jircoier, Carporate Law
3= ¥
th =
rf FY 2012
A
=
)
=
}:
=
w

* Meeling attendanca was in person, uniess otherwise riolad.

Confidential Proprietary Business Information APL-PSI-000340

Produced Pursuant to Senate Rules XXVI{5)(b)(5)



Excerpt from June 22, 2012 information supplied
by Apple to the Permanent Subcommittee on
Investigations.

Questions from PS1 May 14th Tax Call

1. What percent of A’pp-le’.s overall revenues are booked in each-of its
Irish entities and what is the total revenue for each entity? '

Ot the $108.25 billion of Net Sales reported on Apple Inc.’s Form 19-K for Period
Ending September 24, 2011, approximately $26.06 bilfion of worldwide Net Sales
was recorded by Apple Sales International.

Apple Sales International was the only ish ‘en'tity with third party sales.

2. What is the breakdown of employees for each Irish entity, by
headcount, total compensation, percent of worldwide headcount, and
percent of worldwide compensation?

Apple's Insh headcount is provided in the table below. The table provides the
Apple Irish headcount as a percentage of Apple’s worldwide headcourit.
Additionally, we have provided Apple’s Irish headcount as a percentage of
Apple’s worldwide headcount exciuding Apple retail store employees as a
meaningful comparison of functional headcount since Apple currently has no
Apple retail stores in Ireland.

Headcount

(as‘of May 19, 2012) ‘
% of WW Hesddcount

Excluding Retall

Headcount Total Store Employees
Apple Distribution International 2,081 2.7% 6.7%
Appie Operations Europe 363 0.5% 1.2%
Apple Sales International 250 0.2% 0.8%
Apple Sales Ireland 5 0.0% 0.0%
Apple Operations 5 0.0% 0.0%
Apple Operations International 0 0.0% 0.0%
Apple Retail Europe ‘HOldTﬂgT 0 0.0% 0.0%
Total [rish Headcount 2,714 3.5% 8.7%

TNote*: Apple Operations Intermational and Apple Retail Europe Holding are hoiding companies

Confidential Proprietary Bl pmee—— 1

Produced Pursuant to Ser §Permanent Subcommittee on Investizations

PSI-Appie-02-0002
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s = Redacted by the Permanent

-Bubcommittee on Investigations

—

Total Compensation*
{Est. Through FY2012)

Amount % of WW
{in_millions} Total
Total trish Compensation I 21%

*Note: Apple does not forecast compensation-at an entity level and thersiore g

breakdown of the total compensation by lrish entify is not readily available.

3. Please Identify the board members, corporate officers, and
shareholders for each Irish entity, as well as Baldwin Holdings, including
any corporatiens that may hold these positions.

The following table identifies the Board Members and Corporate Officers of |
Apple's Irish entities as well as Baldwin Holdings Unlimited as of May 19, 2012:

Entity

Board Members-

Corporate Offlcers

Apple Sales International

Cathy Kearney (Director)

Gene Levoff (Director, Secretary)
Elizabeth Rafael (Director)

Mark Stevens (Director)

Gene Levoff (Secretary)

Apple Operalions Edrope

Cathy Kearney (Director)
Gene Levoff (Director, Secrefary)
Gary Wipfler (Director)

Gene Levoff (Secrelary)

Apple.Distribution Internationaf

Cathy Kearney (Director)
Gene Levoff (Director, Secretary)
Mictiael O'Sullivan (Director)

Gene Levolf (Secratary)

Apple Sales Irefand

Cathy Kearney (Director)
Gene Levoff (Secratary)
Michae! O’Sullivan (Director)

Gene Levoft (Secretary)

Apple Opérations

Cathy Kearney {Directar}

Michael O'Sullivan {Director)

| Gene Lévoff (Secretary)
Gene Levoff {Direcior; Secretary}

Apple Operations. International

Cathy Kearney (Direclor)
Bene Levofi (Director, Secretary)
Gary Wipfler (Director)

Gene Levoff (Secretary)

Apple Retail Europe Holding

Cathy Kearney (Director)

Jerome Maume

Jerome Maume {Secretary). (Secretary)
Michael O'Sullivan (Director)
Baldwin Holdings Unfimited Peter Opperiheimer (Directar)

N/A,

Confidential Proprietary Business Information
. Produced Pursuant to Senate Rule XXVI{5)(b)(5)
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The following table identifies the shareholders for each of Apple’s [rish entities as
well as Baldwin Holdings Unfimited as of May 19, 2012: '

Entity Shareholders
App'e Sales Intemational Appte Operatioris Eurcpe

Apple Operations: International
Baldwin Holdings Unlimiied

Apple Operations Europe Apple Operaﬁons-imemational
Baldwin Holdings-Unlimited
Appte Distribution International Apple Operations International

Apple 3ales International

- | Bakdwin Haldings Unlimited
Apple Sales lrelarid Apple Operations Europs
Apple Operations Intermnational
Baldwin Holdings Unlimited

Apple Opsrations Apple Operations International
: Baldwin Heoldings Unlimited
Apple Operations International Apple Inc.

Apple (UK) Limited
Baladwin Holdings Unlimited

Apple Retail Europe Helding Apple Operatiens International
: Baldwin Holdings- Unlimited
Baldwin Haldings Unlimited Apple Inc,

4. What factors contrlbute to Apple’s 4% effective tax rate in lreland?

Due to Ireland's averall atfractive business environment, Apple has operated in
Cork, Ireland since the 1980's and continues to use Ireland as. its principal base
of operations in Europe, ingluding for some manufacturing and logistics; sales,
aecounting and finance; after sales support; gnd other functions. Apple has
grown its operations-ifi Iréland to include appraximately 2,700 employees and
receritly announced Apple's intention to add 500 new jobis to the Cork facility and
expand Apple's campus with an addifional owned building.

Since the early 1990's, the Government of Ireland has calculated Apple's taxable
income in such a way as to produce an effective rate in the low single digits, and
this is the primary factor that contributes to Apple’s rate. The rate has varied
from year to year, but since 2003 has been 2% or less. This result is similar to
incentives made available by many U.S. states and other countries to entice
investment in their jurisdictions.

Confidential Proprietary Business Information 3
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5. Since 2003, what is the total amount of dividenids paid to Apple
Operations International by-other entities, by year?

Fiscal Year = Amount of Dividends

2004 $ 8,444,194
2005 $ 0
2006 $ 1,269,328,781
2007 $ 57,033,000
2008 3 0
2008 . $ 101,477,000
2010 $ 8,082,378,428
2011 $ 6.381,029.926
Total $ 15,899,641,329

6. Since:2003, what is Apple’s total amount of interest earnings subject
to Subpart F taxation, by year?

The Subpart F income reported on Apple’s. federal income tax return included the
following amounts:

Fiscal Year Interest Eamings  Other Earnings® Total
2004
2005
2006
2007
2008
2009
2010
2011

Total - §1,532,279.622 & 58,979,835 $1,591,268 457

#Nota: The Other Earnings reported an Apple’s federal income tax return as Subpart F income
consisted of other Forsign Persenal Holding Company Ineome. derivad from Apple’s foreign
currericy management, bank fees ard other miscellanieous income arrd expense.

7. Since 2003, please list any other earnings subject to Subpart F
taxation, by year.

See the response to question 6 ahbove, === Redacted by the Permanent

- Subrommittes on hrvestigations |

Confidential Pronrietary Business information ‘ 4
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Excerpt from July 6, 2012 information supplied
by Apple to the Permanent Subcommittee on
Investigations.

U5 Senate Permanent Subcommittee on Investigations
Juzse 1, 2012 Questionnaire

1. Please-prowde your corporate legal mamié and address and the name, address; telephone
number dnd €-mail address of the individual who will serve as our primary contact and who
cananswer guestions aboutycur questionnaire responses.

Apple Legal Name/Address:  Apple Tnc.
"1 Infinite Loop
Cuperting, CA 95014

Apple Primary Contact:. ‘Catherine A. Nevelli
Yice President, Worldwide GovernmentAffairs
0901 150 Sireet; NW Suite 1000
‘Washington, DC 20005
"Phone: [202) 772-9505
Email: crovelli@apple com

Z. Please provide an organizatiomal “chart dep:cnng your cumpany's worldwide Tegal and
operational sirocture, including related offshore entities. Tn addition, please identify all of
your company's offshore headguarters.

Pledse find attached i in Apperdix A, an organizational chart wiiich depicts Apple's worldwide legal
ownership structure; and a high level operationial structire chart for the distribution of finished
goods. Apple does not have offshore headquarters companies, but its principal offshere trading
acHvities take place in Ireland through Apple Distribution International and in-Singapore through
Apple South Asia Pte, Ltd,

For respunse# to the questions below, to the extent that the ¢equest calls for financial information,
please provide information for sach of your fiscal years 2009, 2010, and 2011, Please submit

faformation vnly forthe years for whick thie requested information has npt already been provided to
the Subrommittee,

For purposes of Appie’s responses bereafter, referenves to-fiscsl years 2009, 2010, and 2011 shall mean years
ending September 26, 2009, September 25, 2010, and Septernber 24, 2011, respectively.

3. What percentage amount of your company’s world-wide revenues were:
a. booked or recorded in the U.5.7

52% 44% 39%
b. ‘booked or recorded outside the U.S.7?
EYZ009 FYZ{10 FY2911
49% 54%, 61%

¢. from sales tocusiomers located inthe 1.5.7

T52% 44% 39%

Confidential Proprietary Bus APL-PSI-000081T
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Appendix C
Apple Non-US Subsidiaries
as of Sept 24, 2011 (FY11}

Subsidiary's Hame - - CFC If CFC, Contfaliing entity ‘Incorporation Date Incoa’lppratlhj.lurlsdicﬁqd Subsidiary's Headquarters Location for Tax Purposes

Redacted by the
Permanent Sabcemmittee-on Investigations

Apple Distributicn Intermnational No 5/1/09 Ireland ‘ Hollyhill Industrial Estate, lreland
__Hofiyhill Cork, efand .

‘ Redacted by the B
Permanent Subcommittee on Investigations

Apple Confidantial 1 ‘ ) - . Apﬁend]x o
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Appendix C
Apple Non-US Subsidiaries
as of Sept 24, 2011 (FY11)

Subsidiary's Name © CEC . FCFC Contrblling entity ‘IncorparationDate  .Incorperating-Jurisdiction.  Subsidlary’s Headquarters. - Lo 3 for Tax Purpeses -

Redacted by the

. | L] *
Permanent Subcommittee on Investigations
——
Apple Operations ‘ “No ‘ o 1248710 o Ireland = ' HoHlyhil Industrial Estate, lrelang
o o ) _ L Hatlyhill, Cork, freland
Apple Operations Eurcpe Mo 8/5/80 Ireland Hallyhilf Industria! Estate, “lreland

Haltyhlll, Cork, ireland

Appla Confidential 2 Appendix €
Confidential Proprietary Business Information , APL-P51-000099
Produced Pursuant to Senate Rules XXVI{5}b}(5)



Appendix C
Apple Non-US Subsidiaries
as of Sept 24, 2011 (FY1t)

Subsldiary!s Name e
Apple Operations Intemational

Apple.Confidenttal

CFC, JFGEG, Comtrolllag ntity’ - - Iricorporation Date Incorporating Jurisdiction | - Subsidiaty's Headquartees - - Lotatlon for Tax Purposes:
Yes Appte Inc. {U5) s/6fa0 " Irefand " Hollyhl Industrlal Estate, —
Hollyhill, Cork, ireland

Redacted by the
Permanent Subcommittee on Investigations

L =

3 Appendix C
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Appendix C
Apple Non-US Subsidiaries

as of Sept 24, 2011 (FY11)

Subsidtary'sName™. .. CFC JEEFC, Controliing entity: ~ Incorparstion Date - Incorparating Jurisciction- Subsidiary’s Headquarteis - Logatlon far Tax Purposes -
Apple Sales Internaticnal " Ne B 4/4/90 reland Hollyhill Industrial Estate, " reland
_ , _ o Holiyhill, Cork, Irefand
Apple Sates reland Mo 12737181 freland Hollyhill Industrial Estate, ~ Irefand
- 3 __ .. .Holynill.Cork feland
Redacted by the
Permanent Subcommittee on Investigations |
Baldwin Holdings Unlimited = Yes Apple Inc. (U5) 3/71/06 Virgln Isiands, British Tricor Services (BVI] Limited | PO Virgin Islands, British
Box 3340, Road Tewn, Tortqla,

Virgin Islands, Britlsts

Appendix €

Apple Confidentlai 4 ‘
APL-PS}1-000101
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Apple Non-US Subsidiaries
As of FY2009, 2010 and 2011

Appendix D
‘ (In 5 milllons)
e ' Number of Enplagees .0 fw O Compensation L 0
Subsidiary's Name < T © FY2009' - FY2000 . Fyzom JFY2009. - FY20010 - - CRYROTL. -
Appie (UK Dmited 263 285 309 ) ‘
D B7 105 160
115 13 410
78 94 117
: Redacted by the 1,036 1575 2,283
| Permanent Subcommittee on Investigations g g g -
29 37 38 .5.
465 200 294 "
o 0 0 2P
. G 4 g ]
Apple Distribution Internatioral G o 0 ) z
- - o =
gi 229 491 £ g
296 352 384 . 3, ot
155 167 180 ﬁ
14 18 20 B =
206 233 252 E E
. 0 [ 0 e 8
Redacted by the 0 4 10 Bl
: ) . 19 71 92 Zl
Permanent Subcommittee on Investigations 60 97 105 b=
I e — 2 2 2 g
752 869 1,060 &
32 4 a5 E
7 9 6 f a
74 9 ki[n] -«
28 38 46.
n/a 2 M
34 15 8
) n/a n/a ki)
Apé-ié Opéfé,tignsﬁurope ) 1,572 2,326 2,452
1 Appendlx D

Apple Confidential
Canfidential Proprietary-Business [nformation
Produced Pursuant to Senate Rules XXVi(5)}{b)(5)
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Apple Non-US Subsidiaries
As of FY2009, 2010 and 2011

Appendix D
. o {in § millions)
L o L e . Number.of Employees .. ~ - .- Comipensation. R
Subsldiary's Name ool i L FY2009 FY2010 © © Fy20m © _ FY2009 O CFYa010  CEYZom
Appfe Operations Irternationat . 0 0 a 0 0 0
Redacted by the 1
Permanent Subcommittee on Investigations
S——
Apple Salesntemational i - 0 0 o T o
_ AppleSaies frefand - i 7 6 5 1 1 2
‘ Redacted by the
Permanent Subcommittee on Investigations
Baldwin Holdings Unlimited T 2 0 7 0 0 0
.
: Redacted by the -
Permanent Subcommittee on Investigations § .
Apple Cbnﬁd.e_ntia! ‘ : ' : -
Confidential Proprietary Business Information ' ‘ APL-PSI-000104

Produced Pursuant to Senate Rules XXVI(SKD)(S)



Apple Non-US Subsidiaries

As of FY2009, 2010 and 2011

Appendix D
) {in § mriflllons}
_ o e, T . .Number of Erfiplojees . ..t Compensatofi
Subsidiary's Name - - - .o i i EY2009 | - FY2010 - Fyzom FY2009° FY2010 FY2011
Redacted by the |
Permanent Subcommittee on Investigations |
) - — i
Totat . 8,729 13,526 19,650 }
Apple Confidential 3 Appendix D
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Excerpt from September 10, 2012 & January 11,
2013 information supplied by Apple to the
Permanent Subcommittee on Investigations.

U.S. Senate Permanent Subcommittee on Investigations

Follow Up Question Dated September 03, 2012

1. For the fiscal years 2009, 2010, and 2011, please provide a breakdown of any
~ research and development expenses attributed to any entity participating in such
activity.

Apple Inc., Apple Sales International (“ASI"), and Apple Operations Europe (“AOE")
participate in a long-standing R&D cost sharing arrangement pursuant to which each
participant bears expenses based on their respective geographic territories. Pursuant
to your request for additional information, we provide the following supplemental

information:
{in millions of US§)

FY2009 FY2010 FY2011
Apple Inc./Filemaker (US) 737 867 1,031
ASI/AOE (Ireland) 596 915 1,367
Total Worldwide R&D Expense* 1,333 1,782 2,428
Notes: '

*  R&D expense under UL.5. Genernlly Accepted Accounting Principles ("GAAP7).

APL-PSI-000129

Confidential Proprietary Busine
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Appie

Legal Name FYQ9 FY1Q FY11
US  Apple Inc. Uncludes Appla Value Services, LLC) 1,248,754 1,696,045 2,302,784
us | 5,738 5575 8,312
us f 0 -86 -138
us ! 17,489 17,825 18,627
“. 2,517 2,331 2,707
Appl-e Operatwons Europe 1:8,332 12,064 17,164
Apple Sales Internationai a . a . 713,?07
I
Subcommittee Note:
This table provides a break out of aggregate
numbers listed on nage APL-PSI-000129
]
Total GAAP RED 1,332,662 1,781,892 1A18,274

Confidential Proprietary Business Infermation APL-PS[-000233

Produced Pursuant to Senate Rule XXVI(5)(b¥ 5}






Excerpt from January 11 & 18, 2013 information
supplied by Apple to the Permanent
Subcommittee on Investigations.

Entity Shareholders Percentage
Cwnership.

Apple Sales International Apple Operations Europe >99.99%
Apple Operations International <001%
Baldwin Holdings Unlimited <.001%

Apple Operations Europe Apple Operations International >99.99%
Baldwin Holdings Unlimited <.001%

Apple Distribution Apple Operations International 90.253%

International Apple Sales International 9.657%
Baldwin Holdings Unlimited 0.09%

Apple Sales Ireland Apple Operations Europe >59.99%

-| Apple Operations International <.001%

Baldwin Holdings Unlimited <001%

Apple Operations Apple Operations International 99.9%

‘ Baldwin Holdings Unlimited 0.1%

Apple Operations International { Apple Inc. 96.418%
Apple (UK) Limited 3.581%
Baldwin Holdings Unlimited 0019

Apple Retail Europe Holding Apple Operations International _ >09,99%
Baldwin Holdings Unlimited <.001%

‘Permanent Subcommittee on Investigations

Redacted by' the |

8. Please confirm whether Irish corporation rules require second nominee
shareholders such as Baldwin to be located in a foreign jurisdiction.

Certain irish Corporation principles require companies to have a second
shareholder that is lacated outside of the European Union.

Confidential Proprietary Business lPermanent Subcommittee on Investigations APL-PSL1-000236

Produced Pursuant to Senate Rule

EXHIBIT #10



12.

13.

Apple Confidential - Need to Know

d. Ifnot, what were the factors and reasons cited as being the basis for
that determinatlon?

€. Did Apple make a request or make any inltial inquiries about granting
AOI such a status before Ireland made its decision? ‘

f.  If so, please describe the circumstances surrounding Apple’s actions

regarding this matter.

g- Pleaseidentify the reasons why Apple believes that AOI should not be
designated as a tax resident and why that determination was reached?

Apple Operations International is an Irish incorporated holding company whose
primary purpose is to hold shares of Apple international subsidiaries. Since its
inception, Apple determined that AO] was not a tax resident of Ireland. Apple
made this determination based on the application of the central management and
control tests under Irish Jaw, Although we are not aware whether the Irish
government has made a specific determination regarding the tax residency of AQ],
it has not challenged Apple’s determination.

Has any jurisdiction determined or declared that A0l is tax resldentin itsor
any other jurisdiction?

Not to the best of our knowledge. However, AOl had a taxable presence in France
from Tax Years 1987 to 2007. See response to Question 14,

a. Ifso please identify the jurisdictions which have made such a
determination, where Apple has been determined to be tax resident
and the reason for the determination(s).

N/A

If Apple has not dectared AO! to be tax resident in any jurisdiction, please
explain why.

As described above, it was determined that AOI is not a tax resident of [reland
notwithstanding that Ireland is its country of incorporation. The determination of
tax residency is to be conducted on a country by country basis, applying the
residency tests and requirements as determined under applicable local laws.
Apple does not believe that AQI qualifies as a tax resident of any other country
under the applicable local laws.

Confidential Proprictary Business Information APL-PSI-000239
Produced Pursuant to Senate Rule XXVI{5)(b)(5)
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14. Has AOIl ever filed a corporate income tax return with the national
government of any jurisdiction? If so, please identify the jurisdiction, the
year the return was filed, and the amount of income reported on the return.

AOI filed corporate income tax returns in France for Tax Years 1987-2007. During
those years, AOl owned a building in France from which it earned rental income.
AO1 sold the building in Tax Year 2007. Taxable income for Tax Years 1994-2007
is provided below. Data relating to Tax Years 1987-1993 is not readily available.

Taxabie Income

(FF to TY01)
Year Return Filed (EUR from TY02)
FY94 2,444,298
FY95 2,490,621
FY96 18,005,739
FY97 1,809,054
FY98 350,806
FY99 258,984
FY00 g 1,107,191
FY01 760,778
FY02 105,360
FY03 128,753
FY04 ' 200,891
FY0S 115,339
FY06 187,185
FY07 5,402,440

15. For its past three fiscal years please identify by year the amount of income
tax AOI has paid to any rational government, the amount paid to each
government and the government to which it was paid.

For the past three fiscal years, AOI has not filed any corporate income taxes with
any national government. However, please note that interest income generated by
AOI has been included in Apple Inc.’s US tax return as subpart F income.

Confidential Proprietary Business Information APL-PSI-000240
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Excerpt from March 11, 2013 information
supplied by Apple to the Permanent
Subcommittee on Investigations.

US Senate Permanent Subcommitiee on Investigations
Follow Up Questions Dated February 11 2013

1. Please describe the central management and control tests under Irish law.
What criteria were applied by Apple and what were the faces and reasoning

applied that led to its determination that AOl was not managed and
controlled in Ireland?

Under Irish law, factors that would demonstrate management and control in
Ireland include:

1. All directors’ meetings should be physically held in Ireland.

2; The majority of directors should live in Ireland.

3. All major decisions should be made at directors’/shareholders’
meetings. Directors must be able to make decisions of substance as to investment,
marketing, purchasing, etc. The Articles of Association of the Company should
provide that all directors’ meetings are held in Ireland.

4. The quorum for directors meetings should be such that a majority of
Irish resident directors is required to conduct a valid board meeting.

5. Major contracts should be negotiated in Ireland.

6. All important policy questions should be decided in Ireland.

7. All shareholders’ meetings, if possible, including EGM's, should take
place in Ireland. :

8. The company’s main accounting records should be kept in Ireland.

9, The accounts should, in the main, be written up in Ireland.

10. Minute books of company meetings should be kept in lreland.

11. The company seal (if any) should be kept in Ireland.

. 12. The share register should be kept in Ireland.
13. Dividends should be declared in Ireland.
14. The company should have bank accounts in Ireland.

To the best of our knowledge, AOI does not meet any of the Irish central
management and control factors stated above.

2. According to data provided to the Subcommittee, AOI has three
shareholders: Apple Inc. which owns 96.4 percent; Apple (UK} Limited which
owns 3.6 percent; and Baldwin Holdings Unlimited which owns .001%. Has

Permanent Subcommittee on Investigations
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Apple determined that the location of any of these entities is the location of

central management and control of AOI? If so, which entity and why? If not,
why not? ' '

No. Location of shareholders is not relevant to the application of the central
management and control test under Irish law.

3. According to data provided to the Subcommititee, the board of directors of
AOI consists of Cathy Kearney of Ireland, Gene Levoff of the United States,
and Gary Wipfler of the United States. Has Apple determined that the
Iocation of any of these directors is the location of central management and
control of AOI? If so, which jurisdiction and why? If not, why not?

No. As noted in response to question 1, the location of the majority of directors is
one of the fourteen factors that are applied in determining whether AOI's central
management and control is in Ireland (Factor 2). That factor is not satisfied
because only one of AOI's three directors is located in Ireland.

4. ForlIrish tax law purposes, is it Apple’s determination that AOl is not
managed and controlled in any jurisdiction?

a. If so, please identify the criteria applied by Apple and the facts and
reasoning that Ied Apple to reach that conclusion and, if so, how
management is management and control exercised?

b. If not, please identify where Apple determined the location of AOI's
central management and control to be situated and identify the

criteria applied by Apple and the facts and reasoning that led Apple
to reach that conclusion.

Apple has not made a determination regarding the location of AOI's central
management and control. Rather, Apple has determined that AOl is not managed
and controlled in Ireland based on the application of the central management and
control test under Irish law. The conclusion that AOI is not managed and

controlled in Ireland does not require a determination where AOI is managed and
controlled. :

5. Functionally (i.e. for organizational and daily operational purposes}, where
does Apple Inc. consider AOI to be managed and controlled?

Confidential Proprietary Business Information APL-PSI-000242
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a.  Whatfacts and reasoning led Apple to that conclusion?

Apple has not determined the location of AQI's central management and control
for organizational and daily operational purposes. Apple has concluded that AOI
is not managed and controlled in Ireland based on the application of the central

management and control test under Irish law, as discussed in the response to
Question 1.

6. InitsJanuary 18, 2013 response to the Subcommittee, Apple wrote that
following about the tax residence of AOIL:

Since its initial formation, Apple Operations International has not had a tax
residence in Ireland and is not believed to be a tax resident of any other jurisdiction,
although it had a taxable presence in France from 1987 unti{ 2007.

a. Please identify the criteria applied by Apple and the facts and

reasoning applied that led Apple to conclude that AOI is not tax
resident in Ireland.

Apple Operations International (“A0[”) is an Irish incorporated holding company
whose primary purpose is to hold shares of certain other Apple subsidiaries
incorporated outside the United States.

Under Section 234, of Ireland’s Taxes Consolidation Act 1997 (“TCA”} a company
that is incorporated in Ireland will be regarded as a tax resident in Ireland.
However, a company will not be so regarded if it is a relevant company and it .
either carries on a trade in ireland or it is related to a company which carries on a
trade in Ireland. A relevant company is a company:

1. which is under the control, directly or indirectly, of a person or
persons who is or are- ‘
(1} by virtue of the law of any relevant territory, resident for the
purposes of tax in a relevant territory or territories, and
{I1) not under the control, directly or indirectly, of a person who is,
or persons who are, not so resident, or

2. which is, or is related to, a company the principal class of shares of
which is substantially and regularly traded on one or more recognized
stock exchanges in a relevant territory or territories.

Confidential Proprietary Business Information APL-PSI-000243
Produced Pursuant to Senate Rules XXVI(S){(b)(5)



Apple Confidential - Need to Know

A relevant territory is another Member State in the European Union or a territory
with which Ireland has a tax treaty. AOlis considered a relevant company and
therefore is not deemed to be Irish tax resident as a result of being incorporated in
Ireland. A company which is not tax resident in Ireland under the “place of
incorporation” test above will be tax resident in Ireland if its central management
and control is located there. As described in response to question one, AOI's
central management and control is not located in Ireland.

b. In its January 18, 2013 response to the Subcommittee, Apple wrote
the following about its determination that AQt is not a tax resident
of any country:

As described above, it was determined that AQ! is not a tax resident of Ireland
notwithstanding that Ireland is its country of incorporation. The determination of
tax residency is to be conducted on a country by country basis, applying the
residency tests and requirements as determined under applicable local laws. Apple

does not believe that AQI qualifies as a tax resident of any other country under the
applicable local laws.

Please identify the criteria applied by Apple and the facts and
reasoning applied that led Apple to conclude that AOLis not tax
resident in the jurisdiction that is the location of AQl's central
management and control.

Apple has not made a determination regarding the location of AOI's central
managerment and control. Rather, Apple has applied the central management and
control test under Irish law and determined that AOI is not a tax resident of
Ireland notwithstanding the fact that AOI is incorporated in Ireland. Apple has not
concluded that AO] is not tax resident in the jurisdiction that is the location of
AOl's central management and control.

C. Under Irish law, if the jurisdiction where Apple determined AOI to
_be managed and controlled and an income tax structure that
resulted in AOl having to pay income tax, would Apple consider AOI
to be tax resident in that jurisdiction?

The determination of tax residency depends on the corporate residency rules of

Confidential Proprietary Business Information APL-PSI-000244
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individual jurisdictions. Irish law is not controlling for determining tax residency
anywhere other than Ireland.

d. If the jurisdiction where Apple determined AQI to be managed and
controlled did not have an income tax, would Apple consider AQI to
be tax resident of that jurisdiction?

Tax residency is a jurisdiction-specific inquiry. If the corporate tax residency laws
of a jurisdiction led Apple to conclude that AOI was a tax resident of that
jurisdiction, Apple would apply that jurisdiction’s tax laws with respect to AOI,

- without regard to whether that jurisdiction had an income tax.

Redacted by the
Permanent Subcommittee on Investigations

7. According to data provided to the Subcommittee, AOI reported interest
income of $100.4 million, $46.7 million, and $3.5 million in FY 2011, 2010,
and 2009 respectively. ’

a. Of this interest income, how much was included as Subpart F income
on Apple’s US tax return? How much in taxes was paid on the
reported amount?

Confidential Proprietary Business Information APL-PSI-000245
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AOY's reported interest income for FY2009, 2010, and 2011 was included in full in
the calculation of subpart F income in Apple Inc.’s US tax returns for each of the
relevant years, subject to application of the provisions of IRC Sections 951-954.
The subpart F inclusion for AOI as finally determined for each year was included in

Apple Inc.’s US federal income tax return for the relevant year and subject to US
taxation.

b. If a portion of this interest income was excluded, or if the tax
liability was reduced or eliminated, please provide the amount and
reason for any exclusion, reduction or eliminaticn.

N/A
c. Please explain any tax provision that was primarily relied upon to
reduce taxes paid in the U.S. (e.g. check-the-box or the earnings and
profits limitation).

See response to 7a, above,

d. According to data provided to the Subcommittee, it appears that
interest income and intercompany dividends are AOI's primary
source of income. Did AOI have any other sources of income in FY
2009,FY 2010, and FY 20117 If so, what were the sources and
amount of income?

AOI did not have any material source of income other than interest income and
intercompany dividends.

8. According to Apple’s September 12, 2012 response to the Subcommittee, AOI
paid taxes of $14,546 in FY 2011 and had a deferred tax liability of $117,077
in FY 2009.

a. To what local or naticnal governments did AOI pay taxes or are
taxes owed? Please identify the government, the amount paid to
each, and a description of the reason for such payments.

In FY2011, Apple France paid a dividend to its shareholders, including AOI, which
owns 0.25% of Apple France. The dividend was subject to a 25% French
withholding tax. The gross dividend to AOI was Euro 41,250, with withholding tax

Confidential Proprietary Business Information APL-PSI-000246
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deducted of EUR 10,312.50 (approximately US $14,546). The withholding tax was
paid to the French government. '

b. According to Apple’s August 15, 2012 response to the Subcominittee,
AOI had an effective tax rate of 6.9%, 0.2%, and 0.7% and a deferred
tax rate 0f 11.2%, 17.8%, and 17.3% in FY 2009, 2010, and 2011
respectively. What portion of this tax is attributable to AOI and what
portion is attributable to Apple Inc.? To which governments were
these taxes paid or deferred, and in what portions?

2009 | 2010 | 2011

Current - French A0l - - 0.1%

Deferred - French | AOI | 01% | - -

Current - US AppleInc. | 6.9% | 0.2% | 0.6%
Deferred - US Apple Inc. | 11.1% | 17.8% | 17.3%
Total 18,1% | 18% | 18%

c. Please explain the reason for the deferred tax liability.

The foreign deferred tax expense recognized in FY 2009 relates to the accounting
for the tax effects of the disposition of French real estate in FY 2007,

Redacted by the
Permanent Subcommittee on Investigations

Confidential Proprietary Business Information : _ APL-PSI-000247
Produced Pursuant to Senate Rules XX VI(5)(b)(5) :



Apple Confidential- Need to Know

Redacted by the
Permanent Subcommittee on Investigations '

c.  What percentage of AOI's earnings were characterized as
indefinitely reinvested in each of FY 2009, FY 2010, and FY 20117

Approximately 50% of the non-subpart F earnings of AQOI (representing
intercompany dividends received from international subsidiaries) were
characterized as indefinitely reinvested during this time period.

10. According to Apple’s August 15, 2012 response to the Subcommittee,
dividends account for 100% of AOI's intercompany funds.

a, What individuals at Apple are invelved in the determination or
recommendation of whether dividends should be paid to AOI? For
each individual, please list the country of residence, job title, and the

" Apple entity for which he/she is employed. Please provide a copy of
any written analysis or recommendation.

Apple’s corporate treasury and corporate legal departments make
recommendations regarding intercompany dividend distributions to be made by
subsidiaries of AOl. Gary Wipfler is Vice President and Corporate Treasurer of
Apple Inc and Gene Levoff is Director of Corporate Law of Apple Inc, The other
key decision makers with respect to dividend distributions are the Directors of the
AOI subsidiaries that paid the dividends. Please see App. 2 for a list of these

individuals.
Redacted by the
Permanent Subcommittee on Investigations
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Excerpt from March 11, 2013 information
supplied by Apple to the Permanent
Subcommittee on Invest_iggtions.

MINUTES OF A MEETING OF THE BOARD OF DIRECTORS OF
APPLE OPERATIONS EUROPE
(the “Company’)

DULY CONVENED, CONSTITUTED AND HELD AT
One Infinite Loop, Cupertino, California, 35014 USA
on 17 November 2010

PRESENT: Peter Oppenheimee, Director
-Gary Wipfier, Director

APOLOGIES: Cathy Keamney, Ditector

1, CHAIRMAN

Tt was agreed thar Gary Wipfler would chair the meering.

1=

-QUORUM

‘The Chairmar noted thar a quorum of two directors was present and that the
meeting had been propery convened and censttuted. The directors had no -
personal miterests in the matter to be discussed. The interests of Peter
Oppenheimer as a director of Apple Operations International and of Baldwin
Holdings Unlimited had already been nored in the tecords of the Company.

3 RECEIPT OF INTERIM ORDINARY DIVIDEND

I'T WAS NOTED that the Company was to receive on L8th November 2010 a
dividend in the amount of U831,750,000,000 from Apple Sales Intemational. A
review of the Company's financial statements  to 26rh Seprember 2009 also
indicated substandal retained profits of _ available for
distribution. Interin Dividends had been reccived subsequent to the 26"

September 2009 in the 1ol amount of USS86,574,972.906.56 and intedim
cividends had been nazid 1 the rotal amount of US$7,909, 796,428 which left

4. PAYMENT OF INTERIM QRDINARY DIVIDEND

IT WAS RESOLVED that subject to the receipt of an interdm dividend in the
amount of J551,750,000,000 from Apple Sales Iniernatonal, an intenm dividend
u respect of the year ending 25% September 2010, as justofivd by the profits of
the Company and by the dividend o be received, be paid in the totl amount of
US$1,750,000,000 on the 18" of November 2010, to Apple Operatons
Internadonal as sharcholder of the Company {(Baldwin Holdings Unlimnited
having mandated payment of its dividend to Apple Operanons Internadonal).

e = Redacted by the Permanent
—Subcommittee on Investigations

Permanent Subcommittee on Investizations
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5. CLOSE

"There being no further business the Chairman declared the mceting closed.

fmahiifn

Gary Wipfler,
Chairman
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Appendix C
P31 Question B
Appie Operations International - FY08 and FY 12 Board of Directors Meeting Information

FY 2008 '
Meeting Dato Meeting Locatio) endees m_

10-Jan-08 Cupariino, CA Petar Oppenheimer Apple lac., SYP, CFO
Gary Wipfler Apple Inc., VP & Treasurer
FY 2012
Meeting Date Meeting Location Attandoes EmployerTitle -

17-Juk12 Cuperiino, CA " Gene Lavolf Apple Inc., Director, Corporate Law
Gary Wipfler Apple inc, VP & Treasurer
7-Aug-12 Cork, Irefand Gene Levoft (by telephone) Apple Inc., Direclor, Corporate Law
Cathy Keamey Apple Distribution (nternational, VP European Operations

* Atlendance in persori uniess olherwise noted
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Excerpt from May 12, 2013 information supplied
by Apple to the Permanent Subcommittee on
Investigations.

! e
Redacted by the
Permanent Subcommittee on Investigations

) ‘s A v

6. Please describe the relationship between AQE and ASI with respect to their
ownership of the economic rights to the intellectual property that they have
obtained from Apple Inc.

AOE and ASI are participants in a Cost Sharing Arrangement with Apple Inc.
whereby AOE, ASI and Apple Inc. have agreed to pool their resources for purposes
of undertaking intellectual property co-development activities that are
incorporated into Apple products and to share the benefits and rewards of such
development in their respective territories. Apple Inc. has the rights, among
others, to manufacture or have manufactured, sell and distribute Apple products
in North America, South America, Central America and the Caribbean (the
“Americas”) and AOE and ASI have the rights, among others, to manufacture or

have manufactured, sell and distribute Apple products in the worldwide territory
excluding the Americas.

7. Please state Apple’s business purpose for the formation of (1) AOI and (2)
Baldwin Holdings. In addition, what functions are performed by each and
where are those functions performed?

We have not located historical records about the business purpose for the
formation of AOI in 1980. However, as previously noted, AOI is a holding
company whose primary purpose is to hold shares of Apple international
subsidiaries and to centralize treasury management of international cash.

The business purpose of Baldwin Holdings is to act as nominee shareholder of AOI
and other Irish entities, Certain Irish Corporation principles require companies to
have a second shareholder that is located outside of the European Unijon. Asa
separate subsidiary, it also provides limited liability protection to Apple. As a
nominee shareholder, Baldwin Holdings does not have any operational function.

8. What is the purpose, business or otherwise, for locating AOI in Ireland?
We have not located historical records that document the original purpose for

locating AOUin Ireland in 1980, but it was incorporated there at the same time
that Apple commenced its longstanding business presence in Ireland, AOI

Permanent Subcommittee on Investigations

Confidential Proprietary Busi EXHIBIT #15 APL-PSI-000351
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continues to serve its primary purpose as holding company and to centralize

treasury management of international cash. Apple is not aware of a business

reason today to change AOI's location today and to do so would be needlessly
complex, time-consuming, and expensive.

10. For US tax purposes, is Baldwin Holdings considered an owner of the
companies for which it is a shareholder?. If not, who are the owners and
what is Baldwin's status considered to be? Please provide any documents
maintained by Apple to support these answers.

Baldwin Holdings Unlimited holds bare legal title to the single share it holds in the
relevant entities and acts as a nominee for the shareholder that has the benefits
and burdens of the shares to which Baldwin Holdings Unlimited holds bare legal

title. For US tax purposes, Baldwin Holdings Unlimited’s nominal ownership
Interest in these entities is disregarded.

Entity _ Owner for US tax purposes
Apple Operations International Apple Inc.
Apple Operations Europe Apple Operations International
Apple Distribution International ~ Apple Operations International
Apple Sales International Apple Operations International
Apple Sales Ireland Apple Operations International
Apple Operations Apple Operations International
Apple Retail Europe Holding Apple Operations International
See Appendix C for copies of relevant Nominee Agreeménts with Baldwin
Holdings Unlimited.
Redacted by the
Permanent Subcommittee on Investigations
R
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Redacted by the
Permanent Subcommittee on Investlgahons

18. Did Apple Inc. use foreign earnings to finance its recent dividend payments
to shareholders, whether through repatriation, short-term loan, or some
~ other method? If so, please describe the method employed and the amount -

involved. Does Apple plan to do so for future dividend payments or stock
buy-backs?

Apple In¢. did not use foreign earnings to finance its recent dividend payments to
shareholders, whether through repatriation, short-term loan or another method.
Apple does not have any current plan to use foreign earnings for future dividend
payments or stock buy-backs. '

We said in April that we would fund our return of capital program through
calendar year 2015 from current domestic cash, future cash generated in the US,
and domestic borrowings. '

_ Redacted by the
Permanent Subcommittee on Investigations
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Excerpt from May 16, 2013 information supplied
by Apple to the Permanent Subcommittee on
Investigations.

US Senate Permanent Subcommittee on Investigations
Follow Up Questions Dated April 15, 2013

Redacted by the
Permanent Subcommittee on Investigations
I

11. Why did Apple make the determination to transfer the economic rights to its
intellectual property to a foreign jurisdiction?

. We have not located historical information regarding why Apple made the
determination to enter into a cost sharing agreement in 1980. However, we note
that the formation of the cost sharing arrangement was contemporaneous with
Apple’s decision to establish a European base of operations in Ireland, including a
manufacturing facility. Through the cost sharing arrangement, ASI/AOE (or their
predecessors) partially funded and shared the risks and benefits of the co-
developed intellectual property and obtained the right to manufacture and
distribute product in their territory.

12. In addition to the information already provided by Apple, please provide
the amounts of any other buy-in or cost sharing payments made to Apple
Inc. in conjunction with the execution or amendment of Apple’s cost sharing
agreements with its foreign subsidiaries or affiliates. Please identify any
entity that made any payments and the dates of the payments.

We have not located historical information regarding any buy-in payments
associated with the original cost sharing agreement dating back to 1980. To the
best of our knowledge, there were no other buy-in or cost sharing payments made
to Apple Inc. specifically in conjunction with the execution or amendment of
Apple’s cost sharing agreements with its foreign subsidiaries or affiliates,

However, ASl and AOE made payments for cost sharing or buy-ins that were not
in conjunction with the executicn or amendment of Apple’s cost sharing
agreements.

Appendix H to the July 6 PSI submission, APL-PSI-000113, reflects these _
payments from FY2009-FY2011. One additional payment in the amount of $472
million for FY2011 was inadvertently omitted from Appendix H, though Apple
separately disclosed it to the Subcommittee on June 22, 2012, in the Company’s
Response to Question 10. ’
L ]
Permanent Subcommittee on Investigations
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During FY2012, Apple Inc. charged ASI/AOE the following amounts relating to
cost sharing, buy-ins or platform contribution transactions (PCT), or transfer of
intangible property:

- cost sharing of $1,657,558,523
- platform contribution transactions of $215,843,121
- other Treas. Reg. § 1.482-4 transfer of intangible property: $371,504,618

Redacted by the
' Permanent Subcommittee on Investigations

15. For the years 2006 to present, please provide the annual gross income, total
sales, operating income and pre-tax income for each of the entities that, for
the purposes of Apple’s cost sharing agreement, was determined to receive
economic benefit from Apple’s intellectual property, both in the Americas
and the rest of the world. Please indicate whether each entity is considered
part of the Americas or the rest of the world.

AQE and ASI are parties to the cost sharing agreement with Apple Inc. Apple Inc’s
territory is defined in the cost sharing agreement as North America, South _
America, Central America and the Caribbean (the “Americas”) while AOE and ASI's
territory is defined as the worldwide territory excluding the Americas. See
Appendix C for the annual gross income (margin), total sales, operating income
and pre-tax income for fiscal years 2006 to 2012 for ASl, AOE and Apple Inc.
These are the only entities that, for purposes of Apple’s cost sharing agreement,
receive economic benefit from Apple’s intellectual property.

16. Given that ASI, an Irish entity, regularly purchases personal property from a
third party manufacturer outside of Ireland, and sells the personal property
to related parties for use, consumption, or disposition outside of Ireland,
please describe whether IRC 954(d}(related for Foreign Base Company Sales
Income} applied or currently applies to income received by ASI, or any of
Apple’s other Irish entities, during the period 2008 to present and if so, the
amount of income it applied or applies to. Please indicate whether any
analysis was conducted on this issue. If 50, please indicate who performed
the analysis, the conclusion reached and the amount of any income
determined to be subject to 954(d). In addition, please provide the analysis.

Confidential Proprietary Business Information APL-PSI-000382
Produced Pursuant to Senate Rules XXVI(5)(b)(5)
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IRC section 954(d) generally does not apply to income received by-ASI or any of
Apple’s other Irish entities during the perjod 2008 to present because sales made to
third parties are generally made through disregarded entities.

Confidential Proprietary Business In formation APL-PSI-000383
Produced Pursuant to Senate Rules XXVI(5)(b)(5)
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Apple’s ten largest entities by exclusion amount.

Apple does not routinely perform this calculation since IRC Section 954(d)
does not apply to these transactions due to check the box or look through
rules. However, as requested, we have estimated the hypothetical foreign
base company sales and foreign personal holding company income as
follows for FY2009-2012. (This analysis assumes that the “same country”
dividend exception under IRC Section 954(c)(3) and the substantial
contribution test of the contract manufacturing exception would not

otherwise apply.}
(Amounts in millions of dollars)
‘ FYZ2009° FY2010 FY2011 FYZ2012
Apple Sales International 1,191 4,698 9,823 24,614
Apple Distribution International ) - 21 - 155 350
Apple South Asia Pte Ltd 4 7 16 180
Hypothetical FBCSI income - 1,195 4726 9,994 25,144

Apple Operations Europe

Dividends - 6,575 6,253 14,900
Less: PTI ' , - (5,889) (6,253)  (14,900)
' - 686 - -

Apple Operations International
Dividends 101 8,082 6,381 15,457
Less: PTI - (6,575) {6,253) (14,900)
101 1,507 128 557
Hypothetical FPHCI income 101 2193 128 557
Total hypothetical subpart ¥ 1,296 6919 10,122 25,701

i Redacted by the

. _ Permanent Subcommittee on Investigations

Imewe——— —  ———
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Excerpt from May 17, 2013 information supplied
by Apple to the Permanent Subcommittee on
Investigations

Us Sen'ate- Permanent Subcommittee on Investigations
Follow Up Questions Dated April 15,2013

4. Which individuals at Apple are responsible for negotiating or signing
master servicing agreements with third-party manufacturers on behalf of
Apple Inc, AOE,and ASI? Please identify the title, position, employer, and
country of residence of each individual.

As discussed during our May 14, 2013 telephone call with PSI staff, we are
answering this question and Question 5 concerning individuals responsible for
negotiating or signing agreements with Foxconn and the makers of the A5 chip.

‘Foxconn is a trade name for Hon Hai Precision Industry Co., Ltd. ("Hon Hai"). The
individuals with primary responsibility for negotiating agreements with Hon Hai
for products containing the A5 chip were U.S.-based Apple Inc. employees working
in Operations. Their titles and positions include Vice President, Operations; Vice
'President, Procurement; Senior Director, Procurement; Director, Procurement;
and Business Operations Manager. In exceptional cases, Apple’s Senior Vice
President, Operations, was involved., An Apple Shanghai employee with the title of
Manager, APO Business Operations was also involved in negotiations. Individuals
signing the relevant agreements for Apple Inc. were U.S.-based Apple Inc.
employees with the title VP, Procurement. The individual who signed the relevant
agreements for Apple Sales International was a U.S.-based Apple Inc. employee
who signed the agreement in his capacity as Director of Apple Sales International.

The individuals with primary responsibility for negotiating relevant agreements
with Samsung, the manufacturer of the A5 chip, were Apple Inc. employees
waorking in the U.S. with the title of Senior Director, Operations, and Director,
Proturement. The individuals who signed the relevant agreements for Apple Inc.
were U.S.-based Apple Inc. employees with titles/positions of: Sr, Director,
Operations, and Director, GSM. The individual who signed the relevant agreements
for Apple Sales International was a U.S.-based employee of Apple Inc. who signed
the agreements in his capacity as Director of Apple Sales International.

AOE is not a party to the agreements with Hon Hai or Samsung referred to herein.

Redacted by the
Permanent Subcommittee on Investigations

Permanent Subcommittee on Investigatiunsl
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Redacted by the
Permanent Subcommittee on Investigations

Email Question from D. Goshorn dated May 16, 2013: Could you please
confirm for us whether Apple considered ASI to not be a tax resident of
Ireland at any point from 2009 to present?

From 2009 to present, ASI has not met the tax residency requirements in Ireland.
However, ASI is an operating company that files an Irish corporate tax return and

- pays Irish corporate income tax as required by Ireland. As we indicated in our
response to Question 8(c) of our July 6, 2012 submission, ASI's location for tax
purposes is [reland because ASI files a corporate tax return in Ireland.

Confidential Proprietary Business Information _ APL-PSI-000396
Produced Pursuant to Senate Rules XXVI(5)(b)(5)
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Apple Inc. 10-K Select Figures 2009-2012

Effective Tax
Rate
Year

2012* - 25.20%
2011** 24.20%
201084+ . 24.40%
2009%#¥% 31.80%
KEY

Income before
provision for
income tax

£55.763 bil
£34.205 bil
518.540 bil
$12.066 bil

Page number of the applicable Form 10-K in (}

*Form 10-K (for fiscal year ended $/29/2012), htip//files shareholder. com/downloads/AAPT/24524358 1 8x0x51193125-12-444068/320193/fling, pdE.
**Form | 0-K (for fiscal year ended 9/24/2011), hitp://files.shareholder. com/dovnloads/AAPL/245243581 Bx0S1193125-11-282113/320193/filing,pdf.
**+Form 10-K (for Mscal year ended 9/25/2010), http://files.shareholder.com/downloads/AAPL/Z45243 581 8x0xS§ 1193 [ 25-10-238044/320193/filing. pdf.

“Provision for

year

Total
$14.030 bil
$8.283 bil
$4.527 bil
$3.831 bil

“Pravision for

year

Federa! Current
$7.240 bil
£3.884 bil
$2.150bil
$1,922 bil

“Provision for

year

Fadera) Deferred  Foreign Current

$5.018 bil
$2.998 bil
$1.676 bil
51.077 bil

“Provision for
income” tax each Income” tax each income” tax ench income" fax each income” tax each

year

$1.203 bil
3769 mil
5282 mil
5345 mil

“Provision for
yenr

Foreign Deferred
$(490) mil
(167} mil
${121) mil
$(:35) mil

$156.508 bil
$108.249 bil
§65.225 bil
$42.905 bil

Gross proflt
Total "Net Sales”" (“gross margin™)

$68.662 bil
$43.818 bil
£25.684 bil
$17.222 bi]

wxxrRorm 10-K/A (amended 1/25/2010, for fiscal year ended 9/26/2009), http://files.shareholder.com/dawnloads/AAPL/245243 581 BxCxS1193125-10-12091/320193/filing.pdE.

81# LIdIHXH

EENSeAT] GO JaImuoIgng JusUElIa,,

Qperating proflt
{*“operating

income™}

$55.241 bil
333,790 bil
$16.385 bil
$11.740 bil

Total cash

E121.251 bil
$81.570 bil
F51.011 bi}
$33.992 bil

Cash offshore
("held by foreign
subsidiaries")

$82.6 hil
3543 bil
$30.8 bil
£17.4 kil
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PART I1
Item 6. Selected Financial Data

The Consolidated Balance Sheets as of September 26, 2009 and September 27, 2008, and the Consolidated Statements of Operations for the
years ended September 26, 2009, September 27, 2008, and September 29, 2007 have been amended to reflect the impact of the retrospective
adoption of the new accounting principles, which has been reflected in the following table. There was no impact from the retrospective adoption

of the new accounting principles for the years ended September 30, 2006 and September 24, 2005. Those years predated the Company’s
introduction of iPhone and Apple TV. '

The information set forth below for the five years ended September 26, 2009, is not necessarily indicative of results of future operations, and
should be read in conjunction with Part II, Item 7, “Management’s Discussion and Analysis of Financial Condition and Results of Operations”
and the consolidated financial statements and related notes thereto included in Part II, Item 8 of this Form 10-K to fully understand factors that

may affect the comparability of the information presented below (in millions, except share amounts which are reflected in thousands and per
share amounts).

o 2009 2008 2007 2006 2005
Net sales $ 42,905 § 37,491 § 24,578 § 19315 $ 13,931
Net income . § 87235 § 6,119 § 3,495 £ 1989 $ 1,328
Eamings per common share:

Basic 3 922 § 694 $ 404 § 236 5§ 164

Diluted ¥ 908 $ 678 $ 393 $ 227 § 155
Cash dividends declared per common share $ — h — h — $ — 8 —
Shares used in computing eamings per share: ‘

Basic 893,016 §B1,592 864,595 844,058 808,439

... Diluted 907,005 902,139 889,202 877,526 856,878

Cash, cash equivalents and marketable securities $ 33,992 % 24,490 $ 15,386 § 10,110 § 8261
Total assets ‘ § 47,501 $ 36,171 $ 24,878 $ 17,205 $ 11,516
Long-term debt 8 — 8 - 8 — 5 — 8
Total liabilities § 15,861 $ 13,874 ¥ 10,347 ¥ 7,221 § 4,088
Shareholders’ equity $ 31,640 $ 22,297 § 14,531 3 9984 $ 7,428
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The Company’s Other Segments experienced an increase in net sales of $1.0 billion, or 59% during 2008 as compared to 2007. These increases
are related primarily to strong growth in sales of iPhone, Mac portable systems, iPods and iMac in the Company’s Asia Pacific region. Sales
from the iTunes Store in the Company’s Asia Pacific region grew 109% compared to 2007.

Grass. Margin

Gross__margin for the three years ended September 26, 2009, are as follows {in millions, except pross margin percentages):

. . 2009 2008 2007

" Net sales o ‘ e $42,905 = $37,491  §24,578
; Cost of sales : 25,683 24,294 16,426
" Gross margin ' $17,222  $13,197  § 8,152

. Gross margin percentage ’ 40.1% 35.2% 33.2%

The gross margin percentage in 2009 was 40.1% compared to 35.2% in 2008. The primary contributors of the increase in 2009 as compared to

2008 were a favorable sales mix toward products with higher gross margins and lower commodity and other proeduct costs, which were partially.
offset by product price reductions.

The gross margin percentage in 2008 was 35.2% compared to 33.2% in 2007. The primary contributors of the increase in 2008 as compared to
2007 were a favorable sales mix toward products with higher gross margins and lower commodity costs, which were partially offsct by higher
other product costs. In 2007, gross margin was impacted by higher than expected costs associated with the initial iPhone product launch.

Operating Expenses

Qp?_gating expenses for the three years ended September 26, 2009, are as follows (in millions, except for percentages):

2009 2008 2007

"% - Research and development $ 1,333 31,109 $ 782

T Percentage of net sales 3.1% 3.0% 3.2%
w1 Selling, general and administrative 3 4,149 ¥ 3,761 $ 2,963
' Percentage of net sales 9.7% 10.0% 12.1%

Research and Development {(“R&D")

R&D expendltures increased 20% or $224 million to $1.3 billion in 2009 compared to 2008. These increases were due prlmarlly to an increase in
hcadcount in the current year to support expanded R&D activities and higher stock-based compensation expenses. In addition, 371 million of
software development costs were cepitalized related to Mac OS X Snow Leopard and excluded from R&D expense during 2009, compared to
$11 million of software development costs capitalized during 2008. Although total R&D expense increased 20% during 2009, it remained
relatively flat as a percentage of net sales given the 14% increase in revenue in 2009. The Company continues to believe that focused
investments in R&D are critical to its future growth and competitive position in the marketplace and are directly related to timely development

of new and enhanced products that are central to the Company’s core business strategy. As such the Company expects to make further
mvcstments in R&D to remain competitive.

Exppndltures for R&D increased 42% or $327 million to $1.1 billion in 2008 compared to 2007, These increases were due primarily to an
increase in headcount in 2008 and higher stock-based compensation expenses. In 2008, $11 million of software development costs were
capltahzcd related to Mac OS X Snow Leopard and excluded

15
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from R&DD expense, while R&D expense for 2007 excluded $75 million of capitalized software development costs related to Mac OS X Leopard

and iPhone software. Although total R&D expense increased 42% during 2008, it remained relatively flat as a percentage of net sales given the
53% increase in revenue during 2008.

Seliirig, General and Administrative Expense (“SG&A ™)

SG&A expenditures increased $388 million or 10% to $4.1 billion in 2009 compared to 2008. These increases are due primarily to the

Company’s continued expansion of its Retail segment in both domestic and international markets, higher stock-based compensation expenses
and higher spending on marketing and advertising.

Expenditures for SG&A increased $798 million or 27% to $3.8 billion in 2008 compared to 2007, These increases are due primarily to bigher
stock-based compensation expenses, higher variable se]ling expenses resulting from the significant year-over-year increase in total net sales and
the Compa.ny s continued expansion of its Retail segment in both domestic and international markets. In addition, the Company incurred higher
spendmg on marketing and advertising during 2008 compared to 2007.

Other Income and Expense

Othcr income and expense for the three years ended September 26, 2009, are as follows (in millions):

L : 2009 2008 2007
.. Interest income $407 $653 $647
- Other income {expense), net - (81) (33) (48)

.+ Total other income and expense $326 $620 $599

Total other income and expense decreased $294 million or 47% to $326 million during 2009 compared to $62¢ million and $599 million in 2008
and 2007, respectively, The overall decrease in other income and expense is attributable to the significant decline in interest rates during 2009
compared to 2008 and 2007, partially offset by the Company’s higher cash, cash equivalents and marketable securities balances. The weighted
average interest rate earned by the Company on its cash, cash equivalents and marketable securities was 1.43%, 3.44% and 5.27% during 2009,

2008 and 2007, respectively. During 2009, 2008 and 2007, the Company had no debt outstanding and accordingly did not incur any related
interest expense.

The,Company’s investment portfolio had gross unrealized losses of $16 million and $121 million as of September 26, 2009 and September 27,
2008, respectively, which were offset by gross unrealized gains of $73 million and $4 million as of September 26, 2009 and September 27, 2008,
respectlvely The net unrealized gains as of September 26, 2009 and the net unrealized losses as of September 27, 2008 related primarily to long-
term ‘ marketable securities, The Company considers the declines in market value of its marketable securities investment portfolio to be
temporary in nature, The unrealized losses on the Company’s marketable securities were caused primarily by changes in market interest rates,
specifically widening credit spreads. The Company does not have the intent to sell, nor is it more likely than not the Company will be requlred to
sell,, ;any investment before recovery of its amertized cost basis. Accordingly, no material declines in fair value were recognized in the
Company 5 Consolidated Staternents of Operatmns during 2009, 2008 and 2007. The Company may sell certain of its marketable securities pnor
to thelr stated maturities for strategic purposes, in anticipation of credit deterioration, or for duration management. The Company recognized no
matcnal net gains or losses during 2009, 2008 and 2007 related to such sales.

Lt
T
[N RPN

Pro‘ sion for Income Taxes

TthCompany s effective tax rates were 32%, 32% and’ 30% for 2009, 2008 and 2007, respectively. The Company 8 effective rates for these
periods differ from the statutory federal income tax rate of 35% due primarily to certain undistributed foreign eamnings for which no U.S. taxes
are provided because such eamings are intended to be indefinitely reinvested outside the U.S.

16
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Liquidity and Capital Resources

Tﬁé;follbwing table presents selected financial information and statistics as of and for the three years ended September 26, 2009 (in millions):

2009 2008 2007

Cash, cash equivalents and marketable securities $33,992 $24.490 $£15,386
Accounts receivable, net $ 3361 $ 2422 3 1,637
Inventories £ 455 % 509 § 346
' Working capital _ $20,049 518,645 512,595
Annual operating cash flow $10,159 $ 9,596 3 5,470

AS of September 26, 2009, the Company had $34.0 billion in cash, cash equivalents and marketable securities, an increase of $9.5 billion from
September 27, 2008. The principal component of this net increase was the cash generated by operating activities of $10.2 billion, which was
partially offset by payments for acquisitions of property, plant and equipment of $1.1 billion.

The Company’s marketable securities investment portfolio is invested primarily in highly rated securities, generally with a minimum rating of
single-A or equivalent. As of September 26, 2009 and September 27, 2008, $17.4 billion and $11.3 billion, respectively, of the Company’s casb,
cash equivalents end marketable secunties were held by foreign subsidiaries and are generally based in U.S. dollar-denominated holdings. The
Company believes its existing balances of cash, cash equivalents and marketable securities will be sufficient to satisfy its working capital needs,
capital asset purchases, outstanding commitments and other liquidity requirements associated with its existing operations over the next 12
months.

Capital Assets

The Company’s cash payments for capital asset purchases were $1.1 billion during 2009, consisting of $369 million for retail store facilities and
$775 million for real estate acquisitions and corporate infrastructure including information systems enhancements. The Company anticipates
utilizing approximately $1.9 billion for capital asset purchases during 2010, including approximately $400 million for Retail facilities and
approximately $1.5 billion for corporate facilities, infrastructure, and product tooling and manufacturing process equipment.

Hisibrically the Company has opened between 25 and 50 new retail stores per year. During 2010, the Company expects to open a number of new
stores near the upper end of this range, over half of which are expected to be located outside of the U.S.

Off'—lBalance Sheet Arrangements and Contractual Obligations

The Company has not entered into any transactions with unconsolidated entities whereby the Company has financial guarantees, subordinated
retained interests, derivative instruments, or other confingent arrangements that expose the Company to material continuing risks, contingent
liabilities, or any other obligation under a variable interest in an unconsolidated entity that provides financing, liquidity, market risk, or credit
risk support to the Company.

' 18
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CONSOLIDATED STATEMENTS OF OPERATIONS
(in millions, except share amounts which are reflected in thousands and per share amounts)

Threé'years ended Sepfember 26, 2009 ‘ 2009 2008 2007

Net sales ' $ 42,905 § 37,491 $ 24,578
Cost of sales 25,683 24,294 16,426
Gross margin : 17,222 13,197 8,152
Operating expenses: :
. Research and development : ‘ 1,333 1,109 - 782
7+ Selling, general and administrative 4,149 3,761 2,963
' Total operating expenses ' 5,482 4,870 3,745
Operating income . 11,740 8,327 4407
Other income and expense 326 620 599
Income before provision for income taxes 12,066 8,947 5,006
Provision for income taxes 3,831 2,828 1,511
Net income . § 8,235 § 6,119 § 3,495
Earnings per common share: : _ :
Basic % 922 § 6954 404
Diluted $ 9.08 P 678 £ 393
Shares used in coniputing eamings per share:
Basic ) 893,016 881,592 864,595
Diluted 907,005 902,139 889,292

See accompanying Notes to Consolidated Financial Statements.
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(aj The Americas asset figures do not include fixed assets held in the U.S. Such fixed assets are not allocated specifically to the Americas
segment and are included in the corporate assets fi igures below.

(b) Retail segment depreciation and asset figures reflect the cost and related deprecxatlon of its retail stores and related infrastructure,
(c¢) Other Segments include Asia-Pacific and FileMaker.

A reconciliation of the Company’s segment operating inceme and assets to the consohdated financial statements for the three years ended
September 26, 2009 is as follows (in millions):

e : ' 2009 2008 2007

Segment operating income $14,692 $10,881 - $ 5,846
. Other corporate expenses, net (a) ) (2,242) {2,038) {1,197}
" Stock-based compensation. expense o (710) (516) (242)
Total operating income $11,740 $ 8,327 § 4,407
' Segment assets ' o : . $ 5,604 $ 4,563 $ 3,151
Cormporate assets ‘ ‘ 41,897 31,608 21,727
o Consolidated asseis ‘ ' $47,501 $36,171 $24,878
Segment depreciation, amortization and accretion $ 170 $ 129 § 109
Corporate depreciation, amortization and accretion 564 367 218
Consolidated depreciation, amortization and accretion § 734 $ 496 § 327

(él) Other corporate expenses include research and development, corporate marketing expenses, manufacturing costs end variances not

. v included in standard costs, and other separately managed general and administrative expenses, including certain corporate expenses
) assocxated with support of the Retail segment.

No smgle country outside of the U.S. accounted for more than 10% of net sales in 2009, 2008 or 2007. One of the Company s customers
accounted for 11% of net sales in 2009; there was no single customer that accounted for more than 10% of net sales in 2008 or 2007. Net sales
and long-lived assets related to the U.S. and international operations for the three years ended September 26, 2009, are as follows (in millions):

2009 - 2008 2007
Net sales: : .

.o US, $22,325 $20,893 $14,683
" - International : : 20,580 16,598 9,895
: Total net sales $42,905 $37,491 $24.578

Long-lived assets: E o : ' ‘ o
.8, ' $ 2,698 $ 2,269 $ 1,752
International ' ] 495 410 260
Total long-lived assets : . $ 3,193 $ 2,679 $ 2,012
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Gross Margin

Gross margin for the three years ended September 25, 2010, are as follows (in millions, except gross margin percentages):

2010 2009 2008

Net sales ' $65,225 $42,905 $37,491
Cost of sales 39541 25,683 24,294
Gross margin $25,684 $17,222 - $13,197
Gross margin percentage 39.4% 40.1% 35.2%

The gross margin percentage in 2010 was 39.4% compared to 40.1% in 2009. This decline in gross margin is primarily atiributable to new

products that have higher cost structures, including iPad, partielly offset by a more favorable sales mix of iPhone, which has a higher gross
margin than the Company average,

The gross margin percentage in 2009 was 40.1% compared to 35.2% in 2008, The primary coniributors to the increase in 2009 as compared to

2008 were a favorable sales mix toward products with higher gross margins and lower commodity and other product costs, which were partially
offset by product price reductions.

The Company expects its gross margin percentage to decrease in future periods compared to levels achieved during 2010 and anticipates gross
margin levels of about 36% in the first quarter of 2011. This expected decline is largely due to a higher mix of new and innovative products that
have higher cost structures and deliver greater value to customers, and expected and potential future component cost and other cost increases.

The foregoing statements regarding the Company’s expected gross margin percentage are forward-looking and could differ from anticipated
levels because of several factors, including but not limited to certain of those set forth below in Part 1, Item LA, “Risk Factors” under the

subheading “ Future operating results depend upon the Company's ability te obtain key components including but not limited to
" microprocessors, NAND flash memovy, DRAM and LCDs at favorable prices and in sufficient quantities ,” which is incorporated herein by
reference. There can be no assurance that targeted gross margin percentage levels will be achieved. In general, pross margins and margins on
individual products will remain under downward pressure due to a variety of factors, including continued industry wide global product pricing
pressures, increased competition, compressed product life cycles, product transitions and expecied and potential increases in the cost of key
components including but not limited to microprocessors, NAND flash memory, DRAM and LCDs, as well as potential increases in the costs of
outside manufacturing services and a potential shift in the Company’s sales mix towards products with lower gross margins. In response to these
competitive pressures, the Company expects it will continue to take product pricing actions, which would adversely affect gross margins. Gross
margins could also be affected by the Company’s ability to manage product guality and warranty costs effectively and to stimulate demand for

certain of its products. Due to the Company’s significant infernational operations, financial results can be significantly affected in the short-term
by fluctuations in exchange rates.

Operating Expenses

Operating expenses for the three years ended Septemnber 25, 2010, are as follows (in millions, except for percentages):

- 2010 2009 2008
' Research and development $ 1,782 $ 1,333 $ 1,109
e Percentage of net sales ‘ 2.7% 3.1% 3.0%

- Selling, general and administrative 3 5,517 § 4,149 $ 3,761
L Percentage of net sales 8.5% 9.7% 10.0%
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Research and Development Expense ("R&D ")

R&D expense increased 34% or $449 million to $1.8 billion in 2010 compared to 2009. This increase was due primarily to an increase in
headcount and related expenses in the current year to support expanded R&D activities. Also contributing to this increase in R&D expense in
2010 was the capitalization in 2009 of software development costs of $71 million retated to Mac OS X Snow Leopard. Although total R&D
expense increased 34% during 2010, it declined as a percentage of net sales given the 52% year-over-year increase in net sales in 2010. The
Company continues to believe that focused investments in R&D are critical to its future growth and competitive position in the marketplace and
are directly related to timely development of new and enhanced products that are central to the Company’s core business strategy. As such, the
 Company expects to make further investments in R&D to remain competitive.

R&D expense increased 20% or $224 million te $1.3 billion in 2009 compared to 2008. This increase was due primarily lo an increase in
headcount in 2009 o support expanded R&D activities and higher stock-based compensation expenses. Additionally, $71 million of software
development costs were capitalized related to Mac OS X Snow Leopard and excluded from R&D expense during 2009, compared to $1 1 million
of software development costs capitalized during 2008. Although iotal R&D expense increased 20% during 2009, it remained relatively flat as a
percentage of net sales given the 14% increase in revenue in 2009.

Selling, General and Administrative Expense ("SG&A")

SG&A expense increased §1.4 billion or 33% to $5.5 billien in 2010 compared te 2009. This increase was due primarily to the Company’s
continued expansion of its Retail segment, higher spending on markeiing and advertising programs, increased stock-based compensation
expenses and variable costs associated with the overall growth of the Company's net sales.

SG&A expenses increased $388 million or 10% to $4.1 billion in 2009 compared to 2008. This increase was due primarily to the Company’s
continued expansion of its Retail segment in both domestic and international markets, higher stock-based compensation expense and higher
spending on marketing and advertising.

Other Income and Expense

Other income and expense for the three years ended September 25, 2010, are as follows (in millions);

7 2010 2009 - 1008
Interest income $ 311 407 $ 653
Other income (expense), net 156 __(8) _(33)

Lo Total other income and expense $ 155 §326 § 620

Tetal other income and expense decreased $171 million or 52% to $153 million during 2010 compared to $326 million and $620 million in 2009
and 2008, respectively, The overall decrease in other income and expense is attributable to the significant declines in interest rates on a year-
ovéliyear basis, partially offset by the Company’s higher cash, cash equivalents and marketable securities balances. The weighted average
interest rate earned by the Company on its cash, cash equivalents and marketable securities was 0.75%, 1,43% and 3.44% during 2010, 2009 and
2008, respectively. Additionally the Company incurred higher premium expenses on its forsign exchange option contracts, which further

réduced the total other income and expense. During 2010, 2009 and 2008, the Company had no debt outstanding and accordingly did not incur
any rélated interest expense,

Provision for Income Taxes

The' ‘Comnpany’s effective tax rates were 24%, 32% and 32% for 2010, 2009 and 2008, respectively. The Company’s effective rates for these
petiods differ from the statutory federal income tax rate of 35% due

ER

39



faa
v

‘i‘able of Contents

CONSOLIDATED STATEMENTS OF OPERATIONS
(In millions, except share amounts which are reflected in thousands and per share amounts)

Three yenrs ended September 25, 2010 . 2010 2009 2008
Net sales ‘ $ 65,225 $ 42,505 § 37,491
Cost of sales 319,541 25,683 24,294
Gross margin ‘ © 25,684 17,222 13,197
Operating expenses:
Research and development ©1,782 1,333 1,109
Selling, general and administrative ‘ 5,517 4,149 3,761
Total operating expenses 7,299 5,482 4,870
QOperating income © 1B,385 11,740 8,327
Other income and expense 155 326 620
Income before provision for income taxes 18,540 12,066 8,947
Provision for income taxes 4,527 3,831 2,828
Net income $ 14,013 $ 8235 - § 61198
Earnings per common share: )
.* Basic $ 1541 £ 522 $ 694
. Diluted £ 1515 F 908 § 678
Shares used in computing eamings per share: ) .
“V-Basic ’ 909,461 893,016 881,592
..+ Diluted : ' 924,712 907,005 902,139

See accompanying Notes to Consolidated Financial Statements.
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Note 6 — Income Taxes

The =prlqvision for incorme taxes for the three years ended September 25, 2010, consisted of the following (in millions):

2010 2009 2008
‘Federal; ‘
Current $2,150 $1,922 §1,796
Deferred ' . 1,676 1,077 498
3,826 - 2,999 2,294
State: -
Current 655 524 359
Deferred ' (115) ) (25)
} " 540 §22 334
Foreign: ‘ ‘
Current 282 345 275
Deferred : (121) 35 (5)
161 310 200
Provision for income taxes $4,527 $3,831 $2.828

The foreign provision for income taxes is based on foreign pretax eamings of $13.0 billion, $6.6 billion and $4.6 billion in 2010, 2009 and 2008,
respectively. The Company’s consolidated financial statements provide for any related tax liability on amounts that may be repatriated, aside
from undistributed earnings of certain of the Company’s foreign subsidiaries that are intended to bs indefinitely reinvested in operations outside
the U.S. As of September 25, 2010, U.S. income taxes have not been provided on a cumulative total of $12.3 billion of such eamnings. The
amount of unrecognized deferred tax liability related to these temporary differences is estimated to be approximately $4.0 billion.

As of September 25, 2010 and September 26, 2009, $30,8 billion and $17.4 billion, respectively, of the Company’s cash, cash equivalents and

marketablc securities were held by foreign subsidiaries and are generally based in U.S. dollar-denominated holdings. Amounts held by foreign
subsidiaries are generally subject to U.S. income taxation on repatriation to the U.S.

Deferred tax assets and liabilities reflect the effects of tax losses, credits, and the future income fax effects of temporary differences between the
consolidated financial statement carrying amounts of existing assets and liabilities and their respective tax bases and are measured using enacted
tax rates that apply to taxable income in the years in which those temporary differences are expected to be recovered or settled,
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{8) Other corporate expenses include research and devélopment, corporate marketing expenses, manufacturing costs and variances not

included in standard costs, and other separately managed general and administrative expenses, including certain corporate expenses
- associated with support of the Retail segment, :

No single country outside of the U.S. accounted for more than 10% of net sales in 2010, 2009 or 2008. One of the Company’s customers
accounted for 11% of net sales in 2009; there was no single customer that accounted for more than 10% of net sales in 2010 or 2008. Net sales
and long-lived assets related to the U.S. and international operations for the three years ended September 25, 2010, are as follows (in millions):

2010 2009 2008
" WNet sales: :
- U8, $28,633 $22.325 320,893
.. International 36,592 20,580 16,598
Total net sales ‘ $65,225 $42,905 $37,491
Long-lived assets: '
U.S. $ 4,292 3 2,698 $ 2,265
Intemational 710 495 410
Total long-lived assets $ 5,002 $ 3,193 $ 2,679

Information regarding net sales by product for the three years ended September 25, 2010, is as follows (in'millions):

} 2010 2009 2008
Desktops (&) $ 6,201 § 4324 % 5,622
Portables (b) 11,278 9,535 8,732

Total Mac net sales ' ' 17,479 13,859 14,354

- iPod o . 8,274 8,091 9,153
Other music related products and services {(c) 4,948 4,036 3,340
iPhone and related products and services (d) 25,179 13,033 6,742
iPad and related products and services (e) 4,958 0 0
Peripherals and other hardware (f) 1,814 1,475 1,694
Software, service and other net sales (g) ‘ . 2,573 2411 2,208

... Total net sales $65,225 $42,905 $37,491
1 -

(a) Includes iMac, Mac mini, Mac Pro and Xserve product lines.

(b} Includes MacBook, MacBook Air and MacBook Pro product lines,

(c) * " includes iTunes Store sales, iPod services, and Apple»branded and thlrd-party iPod accessones.

(d) " Includes revenue recognized from iPhone sales, carrier agreements, services, and Apple-branded and third-party {Phone accessories.
{eY " Includes revenue recognized from iPad sales, services and Apple-branded and third-party iPad accessories.

(f) Includes sales of displays, wireless connectivity and networking solutions, and other hardware accessories.

{g) Includes sales of Apple-branded operating system and application software, third-party software, Mac and Internet services,

Note 10 — Related Party Transactions and Certain Other Transactions

The Company entered into a Reimbursement Agreement with its CEQ, Steve Jobs, for the reimbursement of expenses incurred by Mr. Jobs in

the operation of his private plane when used for Apple business. The Company recognized a total of approx1mate1y $248,000, $4,000 and
$871,000 in expenses pursuant to the Reimbursement
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Gross Margin

Gross margin for the three years ended September 24, 2011, are as follows (in millions, except gross margin
percentages):

2011 2010 2009
N SalES & .ot ettt e et e e e e $108,249 § 65,225 § 42,905
Costofsales ... .o i e e e T 64,431 39,541 25,683
GroSS MALEIN . ..ot et e e e e e $ 43,818 § 25,684 § ]l7,222
Gross margin percentage RN 40.5% 39.4% 40.1%

The gross margin percentage in 2011 was 40.5%, compared to 39.4% in 2010. This year-over-year increase in
gross margin was largely driven by lower commodity and other product costs.

The gross margin percentage in 2010 was 39.4% compared to 40.1% in 2009. This year-over-year decline in
gross margin was primarily attributable to new products that had higher cost structures, including iPad, partially
offset by a more favorable sales mix of iPhone, which had a higher gross margin than the Company average.

The Company expects to experience decreases in its gross margin percentage in future periods, as compared to
levels achieved during 2011, largely due to a higher mix of new and innovative products with flat or reduced

pricing that have higher cost structures and deliver greater value to customers, and potential future component
cost and other cost increases.

The foregoing statemnents regarding the Company’s expected gross margin percentage are forward-looking and
could differ from anticipated levels because of several factors including, but not limited to certain of those set
forth below in Part I, Ttem 1A, “Risk Factors” under the subheading “Future operating results depend upon the
Company's ability to obtain components in sufficiént guantities,” which is incorporated herein by reference. In
general, gross margins and margins on individual products will remain under downward pressure due to a varety
of factors, including continued industry wide global product pricing pressures, increased competition,
compressed product life cycles, product transitions and potential increases in the cost of components, as well as
potential increases in the costs of outside manufacturing services and a potential shift in the Company’s sales mix
towards products with lower gross margins, In response to these competitive pressures, the Company expects it
will continue to take product pricing actions, which would adversely affect gross margins. Gross margins could
also be affected by the Company’s ability to manage product quality and warranty costs effectively and to
stimulate demand for certain of its products. Due to the Company’s significant international operations, financial
results can be significantly affected in the short-term by fluctuations in exchange rates.

Operating Expenses

Operating expenses for the three years ended September 24, 2011, are as follows (in millions, except for
percentages):

. 2011 2010 2009
Research and development . . ... oot e L$2429 $1,782 §$1,333
Percentage of met sales .. ... i e 2% 3% 3%
Selling, general and administrative ... ..o it 37599 $5517 §4,149
Percentage of et sales . ... ... .. ... 1% 8% 10%

Research and Development Fxpense (“R&D”)

R&D expense increased $647 million or 36% to $2.4 billion in 2011 compared to 2010. This increase was due
primarily to an increase in headcount and related expenses to support expanded R&ID activities. Although total
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R&D expense increased 36% during 2011 compared to 2010, it declined slightly as a-percentage of net sales, due
to the 66% year-over-year growth in the Company’s net sales during 2011,

R&D expense increased 34% or $449 million to $1.8 billion in 2010 compared to 2009, This increase was due
primarily to an increase in headcount and related expenses in the current year to support expanded R&D
activities. Also contributing to this increase in R&D expense in 2010 was the capitalization in 2009 of software
development costs of $71 million related to Mac OS X Snow Leopard. Although total R&D expense increased

34% during 2010, it declined as a percentage of net sales given the 52% year-over-year increase in net sales in
2010.

The Company continues to believe that focused investments in R&D are critical to its future growth and
competitive position in the marketplace and are directly related to timely development of new and enhanced

products that are central to-the Company’s core business strategy. As such, the Company expects to make further
investments in R&D to remain competitive.

Selling, General and Administrative Expense (“SG&A ™)

SG&A expense increased $2.1 billion or 38% to $7.6 billion during 2011 compared to 2010. This increase was
due primarily to the Company’s continued expansion of its Retail segment, increased headcount and related
costs, higher spending on professional services and marketing and advertisimg programs, and increased variable
costs associated with the overall growth of the Company’s net sales.

SG&A expense increased $1.4 billion or 33% to $5.5 billion in 2010 compared to 2009, This increase was due
primarily to the Company’s continued expansion of its Retail segment, higher spending on marketing and
advertising programs, increased share-based compensation expenses and variable costs associated with the
overall growth of the Company’s net sales.

Other Income and Expense

Other income and expense for the three years ended September 24, 2011, are as follows (in millions):

2011 2010 2009

............................................. $ 519 § 311 § 407
..................................................... S (104)  (156) (81

Total other iInCOmME and EXPETSE L . . .o o\ttt et et e 3 415 % 155 % 326

Interest and dividend income
Other expense, net

Total other income and expense increased $260 million or 168% to $415 million during 2011 compared to $155
million and $326 million in 2010 and 2009, respectively. The year-over-year increase in other income and
expense during 2011 was due primarily to higher interest income and net realized gains on sales of marketable
securities, The overall decrease in other income and expense in 2010 compared to 2009 was attributable to the
significant declines in interest rates on a year-over-year basis, partially offset by the Company’s higher cash, cash
equivalents and marketable securities balances. Additionally the Company incurred higher premium expenses on
its foreign exchange option contracts, which further reduced the total other income and expense. The weighted
average interest rate earned by the Company on its cash, cash equivalents and marketable securities was 0.77%,
0.75% and 1.43% dusrng 2011, 2010 and 2008, respectively. Dunng 2011, 2010 and 2009 the Company had no
debt outstanding and accordingly did not incur any related interest expense.

Provision for Income Taxes

The Company’s effective tax rates were approximately 24.2%, 24.4% and 31.8% for 2011, 2010 and 2009,
respectively. The Company’s effective rates for these periods differ from the statutory federal income tax rate of
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35% due primarily to certain undistributed foreign earnings for which no U.S. taxes are provided because such
earnings are intended to be indefinitely reinvested outside the U.S.

As of September 24, 2011, the Company had deferred tax assets arising from deductible temporary differences,
tax losses, and tax credits of $3.2 billion, and deferred tax liabilities of $9.2 billion. Management believes it is
more likely than not that forecasted income, inclnding income that may be generated as a result of certain tax
planning strategies, together with future reversals of existing taxable temporary differences, will be sufficient to
fully recover the deferred tax assets. The Company will continue to evalvate the realizability of deferred tax
assets quarterly by assessing the need for and amount of a valuation allowance.

The Internal Revenune Service (the “TRS™) has completed its field audit of the Company's federal income tax
retums for the years 2004 threngh 2006 and proposed certain adjustments. The Company has contested certain of
these adjustments through the IRS Appeals Qffice, The IRS is currently examining the years 2007 through 2009,
All IRS audit issues for years prior to 2004 have been resolved. In addition, the Company is subject to andits by
state, local, and foreign tax authorities, Management believes that adequate provisions have been made for any
adjustments that may result from tax examinations. However, the outcome of tax audits cannot be predicted with
certainty. If any issues addressed in the Company’s tax audits are resolved in a manner not consistent with

management’s expectations, the Company could be required to adjust its provision for income taxes in the period
such resolution occurs.

Liquidity and Capital Resources

The following table presents selected financial information and statistics as of and for the three years ended
September 24, 2011 (in millions): : :

2011 2010 2009
Cash, cash equivalents and marketable securities ....... ... ... o L $81,570 $51,011 $33,992
Accounts receivable, et ... .. e e $ 5369 $ 5510 3% 3,361
D= 11 1= RN $ 776 $ 1,051 $ 455
WoOrking capital .. ... .. e e $17,018 $20,956 $20,049
Annual operating cash flow . ... .. i $37,529 $18,595 $10,159

Cash, cash equivalents and marketable securities increased $30.6 billion or 60% during 2011, The principal
components of this net increase was the cash generated by operating activities of $37.5 billion, which was
partially offset by payments for acquisition of property, plant and equipment of $4.3 billion, payments for
acquisition of intangible assets of $3.2 billion and payments made in connection with business acquisitions, net
of cash acquired, of $244 million. The Company believes its existing balances of cash, cash equivalents and
marketable securities will be sufficient to satisfy its working capital needs, capital asset purchases, outstanding
commitments and other liquidity requirements associated with its existing operations over the next 12 months.

The Company’s marketable securities investment portfolio is invested primarily in highly rated securities and its
policy generally limits the amount of credit exposure to any one issuer. The Company's investment policy
requires investments to generally be investment grade with the objective of minimizing the potential risk of
principal loss. As of September 24, 2011 and September 25, 2010, $54.3 billion and $30.8 billion, respectively,
of the Company’s cash, cash equivalents and marketable securities weére held by foreign subsidiaries and are
generally based in U.S. dollar-denominated holdings. Amounts held by foreign subsidiaries are generally subject
to U.S. income taxation on repatriation to the U.S.

Capital Assets

The Company’s capital expenditures were $4.6 billion during 2011, consisting of approximately $614 million for
retail store facilities and $4.0 billion for other capital expenditures, including product tooling and manufacturing
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CONSOLIDATED STATEMENTS OF OPERATIONS

(In millions, except number of shares which are reflected in thousands and per share amounts)

Three years ended September 24, 2011 2011 2010 2009
Netsales ................ IR e £108,249 § 65225 § 42,905
Costofsales .......... e e e e e e e e 64,431 39,541 25,683

Gross MATZIN L ..ttt e s e 43,818 25,684 17,222
Operating expenses;

Researchand development ... i 2,429 1,782 1,333

Selling, general and administrative ,.,..... e e 7,599 5,517 4,149

Total Operating eXPenSEs .. v vv vt vt veciiar i 10,028 7,299 5482

Operating iNCOIMIE . ... ..ot e e e 33,790 18,385 11,740
Other income and eXPense . ....o vttt i it 415 155 326
Income before provision forincometaxes .. ......oiiie i ann 34,205 18,540 12,066
Provision for MCOIME tAXES . . . ... ovt ittt et e e e e e 8,283 4,527 3,831
NELINCOIMIE . .. ot e et et iaia s $25922 § 14,013 § 8,235
Earnings per common share:

=T § 2805 § 1541 § 922

Diluted ... . e e § 2768 § 1515 § 9.08
Shares used in computing earnings per share: _ _

BasiC ..o e e 924,258 909461 893,016

Diluted 924,712 907,005

.................................................... 936,645

See accompanying Notes to Consolidated Financial Statements,
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NoteS — Income Taxes

The provision for income taxes for the three years ended September 24, 2011, consisted of the following (in
millions):

2011 2010 2009

Federal:
CUITENIE ottt et e e v vt e e e e e ..., $3.BB4 52,150 51,922
Deferred ... o e . 2998 1,676 1,077
6,882 3,826 ‘ 2,999

State:
L0015 ¢ 1 762 055 524
Deferred ............ R R T T 37 (115) (2)
‘ 799 540 522

Foreign: .

L0175 (=2 1) 769 282 345
L1 =) o (T (167) (121) (35)
‘ 602 161 310

Provision for iNCOME takes . ... vvvurrvennnn.. D $8,283 $4,527 $3.,831

The foreign provision for income taxes is based on foreign prétax earnings of $24.0 billion, $13.0 billion and
$6.6 billion in 2011, 2010 and 2009, respectively. The Company's consolidated financijal statements provide for
any related tax liability on amounts that may be repatriated, aside from undistributed eamnings of certain of the
Company's foreign subsidiaries that are intended to be indefinitely reinvested in operations outside the U.S. As
of September 24, 2011, U.5. income taxes have not been provided on a cumulative total of $23.4 billion of such
carnings. The amount of unrecognized deferred tax liability related to these temporary differences is estimated to
be approximately $8.0 billion.

As of September 24, 2011 and September 25, 2010, $54.3 billion and $30.8 billion, respectively, of the
Company’s cash, cash equivalents and marketable securities were held by foreign subsidiaries and are generally
based in U.S. dollar-denominated holdings. Amounts held by foreign subsidiaries are generally subject to U.S.
income taxation on repatriation to the U.S, ‘

Deferred tax assets and liabilities reflect the effects of tax losses, credits, and the future income tax effects of
ternporary differences between the consolidated financial statement camying amounts of existing assets and
liabilities and their respective tax bases and are measured using enacted tax rates that apply to taxable income in
the years in which those temporary differences are expected to be recovered or settled.
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(8) Other corporate expenses include research and development, corporate marketing expenses, manufacturing
costs and variances not included in standard costs, and other separately managed general and administrative
expeunses, including certain corporate expenses associated with support of the Retail segment.

The U.S. and China were the only countries that accounted for more than 10% of Company’s net sales in 2011,
No single country other than the U.S. accounted for more than 10% of net sales in 2010 or 2009. There was no
single customer that accounted for more than 10% of net sales in 2011 or 2010. One of the Company’s customers
accounted for 11% of net sales in 2009, Net sales for the three years ended September 24, 2011 and long-lived
assets as of September 24, 2011, September 25, 2010 and September 26, 2009 are as follows (in millions):

2011 2010 2009

Net sales: ‘
L P $ 41,812 % 28,633 § 22325
China{a).............. ... ... e 12,472 2,764 769
Other COUNLTIES ., . ..ttt ittt et i et e e e e e ia e eae s 53,965 33,828 19,811

Total Bet SAlES .. ot e e e e e $108,249 % 65,225 § 42,905
Long-lived assets:
L S $ 4375 % 3,096 § 2,348
China(a) .................nnt e e e e 2,613 1,245 365
Other countries ................. e e e e 1,090 661 480

Total long-lived 888618 .. ... uv i e $ 8078 % 5002 § 3193

(a) China includes Hong Kong. Long-lived assets located in China consist primarily of product tooling and
manufacturing process equipment and assets related to retail stores and related infrastructure,

Information regarding net sales by product for the three years ended September 24, 2011, is as follows (in millions):

011 2010 2009

Desktops (a) .. ...vvvevninn.. O $§ 6439 § 6201 § 4324
Portables (b) .. ..ot e e e 15,344 11,278 9,535

Total Mac net sales .. ......... e e e e e 21,783 17,479 13,859
POd . .. 7,453 8,274 8.091
Other music related products and services (€} ... .ooovv it i, 6,314 4,948 4,036
iPhone and related products and services (d) .. ... ... .. o il 47,057 25,179 13,033
iPad and related products and services {€) .. ... v iiiii e 20,358 4,958 0
Peripherals and other hardware (f) .. ..... ... ... it . 2,330 1,814 1,475

Software, service and other net sales{g) ..................... [PIPR 2,954 2,573 2411

............................................... $108,249 5 65225 § 42905

Total net sales

{a) Includes iMac, Mac mini, Mac Pro and Xserve product lines.

(b) Includes MacBook, MacBook Air and MacBook Pro product lines.

(c) Includes sales from the iTunes Store, App Store, and iBookstore in addition to sales of iPod services and
Apple-branded and third-party iPod accessories.

(d) Includes revenue recognized from iPhone sales, carrier agrcémcnts, services, and Apple-branded and
third-party iPhone accessories.

(e) Includes revenue recognized from iPad sales, services and Apple-branded and third-party iPad accessories.

{f) Includes sales of displays, wireless connectivity and networking sofutions, and other hardware accessories.

(g) Includes sales from the Mac App Store in addition to sales of other Apple-branded and third-party
Mac software and Mac and Intemet services.
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Operating Expenses

Operating expenses for 2012, 2011, and 2010 are as follows (in millions, except for percentages):

2012 2011 2010
Research and development .. ... ... . . 0 . i i i $ 3,381 $2,429 $1,782
Percentage of netsales ... .. .o o e 2% 2% 3%
Selling, general and administrative .. ........ it e 310,040 $7.599 85517
Percentage of netsales ................... e s 6% 7% 3%

Research and Development (“R&D” ) Expense

R&D expense increased $952 million or 39% in 2012 compared to 2011 and $647 million or 36% in 2011
compared to 2010, The growth in R&D expense was driven by an increase in headcount and related expenses to
support expanded R&LY activities. Although total R&D expense increased 39% and 36% in 2012 and 2011,
respectively, it remained fairly consistent as a percentage of net sales.

The Company continues to believe that focused investments in R&D are critical to its future growth and
competilive position in the marketplace and are directly related to timely development of new and enhanced

products that are central to the Company's core business strategy. As such, the Company expects to inake further
investments in R&D) to remain competitive. )

Selling, General and Administrative (“SG&A”) Expense

SG&A 'expense increased $2.4 billion or 32% during 2012 compared to 2011 and $2.1 billion or 38% during
2011 compared to 2010, These increases were primarity due to the Company’s continued expansion of its Retail
segment, increased headcount and related expenses, higher spending on professional services, marketing and
advertising programs, and increased variable costs associated with the overall growth of the Company’s net sales.

Other Income and Expense

Other income and expense for 2012, 201 1, and 2010 are as follows (in millions):

) 2012 2011 2010
Interest and dividend income ....... ... .. i e e e $1.088 § 519 § 311

OBET BXPEISE, TIEL . v o\ e e vt et vt et e s et e et e e e e e (566} (104)  (156)

Total other income/(eXpense), DEt . .. vttt it e $ 322 % 415 § 155

Total other income and expense increased $107 million or 26% to- $522 million during 2012 compared to
$415 million and $155 million in 2011 and 2010, respectively. The year-over-year increase in other income and
‘expense during 2012 was due primarily to higher interest and dividend income on the Company’s higher cash,
cash equivalents and marketable securities balances, partially offset by higher premium expenses on foreign
exchange contracts, The overall increase in other income and expense in 2011 compared to 2010 was atributable
to higher interest income and net realized gains on sales of marketable securities. The weighted average interest
rate eamed by the Company on its cash, cash equivalents and marketable securities was 1.03%, 0.77%, and
0.75% during 2012, 2011, and 2010, respectively. During 2012, 2011, and 2010, the Company had no debt
outstanding and accordingly did not incur any related interest expense.

Provision for Income Taxes

The Company’s effective tax rates were approximately 25.2%, 24.2%, and 24.4% for 2012, 2011, and 2010,
respectively, The Company’s effective rates for these periods differ from the statutory federal income tax rate of
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35% due primanly to certain undistributed foreign eamnings for which no U.S. taxes are provided because such
eamnings are intended to be indefinitely reinvested outside the U.S. '

As of September 29, 2012, the Company had deferred tax assets arising from deductible temporary differences,
tax losses, and tax credits of $4.0 billion, and deferred tax liabilities of $14.9 billion, Management believes it is
more likely than not that forecasted income, including income that may be generated as a result of certain tax
planning strategies, together with [uture reversals of existing taxable temporary differences, will be sufficient to
fully recover the deferred tax assets, The Company will continue to evaluate the realizability of deferred tax
assets quarterly by assessing the need for and amount of a valuation allowance.

The Internal Revenue Service (the “IRS™) has completed its field audit of the Company’s federal income tax
returns for the years 2004 through 2006 and proposed certain adjustments. The Company has contested certain of
these adjustments through the IRS Appeals Office. The IRS is curtently examining the years 2007 through 2009,
All IRS andit issues for years prior to 2004 have been resolved. In addition, the Company is subject to audits by
state, local, and foreign tax aunthorities. Management believes that adequate provisions have been made for any
adjustments that may result from tax examinations. However, the outcome of tax audits cannot be predicted with
certainty. If any issues addressed in the Company’s tax aundits are resolved in a manner not consistent with

management’s expectations, the Company could be required to adjust its provision for income taxes in the period
such resolution occurs.

Liquidity and Capital Resources

The following table presents selected financial information and statistics as of and for the years ended
September ‘29, 2012, September 24, 2011, and September 25, 2010 (in millions):
' 2012 2011 2010

........ Lo o ... $121251 881,570 $51,011
S $ 10,930 § 5,369 $ 5510

Cash, cash equivalents and marketable securities
Accounts.receivable, net

INVEIIOMIES v vt v v vt e et te e s e e e et e et e e $ 791 $ 776 $ 1,051
Working capital .. .. ... $ 19,111 §$17,018 $20956
Annual operating cashflow ......... .. ... .. i i $ 50,856 $37,529 §$18,595

As of September 29, 2012, the Company had $121.3 billicn in cash, cash equivalents and marketable sécurities,
an increase of $39.7 billion or 49% from Seplember 24, 2011, The principal components of this net increase was
the cash generated by operating activities of $50.9 billion, which was partially offset by payments for acquisition
of property, plant and equipment of $8.3 billion, payments for acquisition of intangible assets of $1.1 billion and
payments of dividends and dividend equivalent rights of $2.5 billion.

The Company’s marketable securities investment portfolio is invested primarily in highly-rated securities and its
investment policy generally limits the amount of credit exposure to any one issuer. The policy requires
investments generally to be investment grade with the objective of minimizing the potential risk of principal loss.
As of September 29, 2012 and September 24, 2011, $82.6 billion and $54.3 billion, respectively, of the
Company’s cash, cash equivalents and marketable securities were held by foreign subsidiaries and are generally
based in U.S. dollar-denominated holdings. Amounts held by foreign subsidiaries are generally subject to U.S.
income taxation on repatriation to the U.5. The Company believes its existing balances of cash, cash equivalents
and marketable securities will be sufficient to satisfy its working capiial needs, capital asset purchases,
outstanding commitments, common stock repurchases, dividends on its common siock, and other liquidity
requirements associated with its existing operations over the next 12 months. ’

Capital Assets

The Company’s capital expenditures were $10.3 billion during 2012, consisting of $865 million for retail store
facilities and $9.5 billion for other capital expenditures, including product tooling and manufacturing process
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_ CONSOLIDATED STATEMENTS OF OPERATIONS
(In millions, except number of shares which are reflected in thousands and per share amounts)

Years ended
September 29,2012  September 24, 2011  September 25, 2010

CNELSAIES L. e $156,508 $108,249 $ 65,225
Costofsales ....... ..., 87,846 64,431 39,541
Grossmargin . ...........c i, 68,662 43,818 25,684
Operating expenses:
" Research and development .. ................. 3,381 2,429 1,782
Selling, general and administrative .. ........... 10,040 7,599 5,517
Total operating expenses . ................ 13,421 10,028 7,299
Operating income . .........0iviiiinnnnas 55,241 33,790 18,385
Other income/(expense), net ... ........couvven... 522 415 155
Income before provision for mcome taxes ........... 55,763 34,205 18,540
Provision forincome taxes ...................... . 14,030 8,283 4,527
Netincome ... $ 41,733 $ 25,922 § 14,013
Earnings per share: . :
Basic .. e $ 44064 $ 28.05 $ 1541
Diluted .. .......... e $ 44.15 $ 2768 $ 1515
Shares used in computing earnings per share: '
Basic ... . e T 934,818 924,258 909,461
Diluted .. ... i e 945,355 936,645 924,712
Cash dividends declared per commion share .. ........ § 265 $ 000 $ 000

" See accompanying Notes to Consolidated Financial Siatements.
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Note 5 - Income Taxes

The provision for income taxes for 2012, 2011, and 2010, consisted of the following (in millions):

2012 2011 2010
Federal:
L0 Ty 7= | O $ 7,240 $ 3,884 § 2,150
Defermed . ..ot e 5,018 2,998 1,676
: 12,258 6,882 3,826
State: ‘
LT = 1| AP 1,182 762 655
Deferred .............. e e e e e e (123) 37 (115)
: 1,059 799 540
Foreign:
L6801 o =) 11 1,203 769 282
Deferred ................ B TRy (490) (167 {121)
: 713 602 161

Provision for INCOmE TaXES . v v\t e e e et e e e $14,030 § 8,283 § 4,5277

The foreign provision for income taxes is based on foreign pretax eamnings of $36.8 billion, $24.0 billion and
$13.0 billion in 2012, 2011 and 2010, respectively. The Company’s consolidated financial statements provide for
any related tax liability on amounts that may be repatriated, aside from undistributed earnings of certain of the
Company’s foreign subsidiaries that are intended to be indefinitely reinvested in operations outside the U.S. As
of September 29, 2012, U.S. income taxes have not been provided on a cumulative total of $40.4 billion of such
earnings. The amount of unrecognized deferred tax liability related to these temporary differences is estimated to
be approximately $13.8 billion.

As of September 29, 2012 and September 24, 2011, $82.6 billion and $54.3 billion, respectively, of the
Company’s cash, cash equivalents and marketable securities were held by foreign subsidiaries and are generally
based in U.S. dolar-denominated holdings. Amounts held by foreign subsidiaries are gemerally subject to
U.S. income taxation on repatration to the U.S.

A teconciliation of the provision for income taxes, with the amount computed by applying the statutory federal
income tax rate (35% in 2012, 2011 and 2010) to income before provision for income taxes for 2012, 2011, and
2010, is as follows {(in miltions): :

. 2012 2011 2010

Computed expected tax . ................ e $19,517 $11,973 § 6,489
State taxes, net of federaleffect ..... ... .. .. . . i i - 677 552 351
Indefinitely invested earnings of foreign subsidiaries ............... e (5,893 (3,898) (2,125)
Research and development credit, net ........ ... ... . . o i, (103) (167 (23)
Domestic production activities dedoction ., ... i i i e (328) (168) (48)
Other ................. e e ey 162 )] (117

Provision for INCOME taXeS . ...ttt ittt ittt e e eiaaann $14,030 § B,283 §$4,527

B eClve taX TAIE . . . oottt et ittt et et e e e e e 252% 242% 244%

The Company’s income laxes payable have been reduced by the tax benefits from employee stock plan awards.
For stock options, the Company receives an income tax benefit calculated as-the tax effect of the difference
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2011, and 2010 and long-lived assets as of September 29, 2012 and September 24, 2011 are as follows (in

millions):
2012 2011 2010
Net sales:
0 $ 60,949 $ 41,812 $28,633
L0 152 - - 22,797 12,472 2,764
L0 10T o ol o3 72,762 53,965 33,828
Total Mt Sa)es o .t i e e e e e $156,508 $108,249 $65,225
2012 2011
Long-lived assets:
L5 $ 6,012 $ 4375
China{a) .......... e e e e e e e 7314 2,613
Other COUNTEIBS L vttt e e et e e e e e e e 2,560 1,080
Total 1ong-VEd BSSEES « . oo v v ottt ettt e et e $15,886 $ 8,078
(a) China inclndes Hong Kong. Long-lived assets located in China consist primarily of product tooling and

manufacturing process equipment and assets related to retail stores and related infrastructure.

Information regarding net sales by product for 2012, 2011, and 2010, is as follows (in millions):

(e)

{f
(g)
(h)
(i)

2012 2011 2010

Mac desktops ()1} .. ... oo e $ 6,040 $ 6439 § 6,201
Mac portables (b1} .. . ... oo 17,181 15,344 11,278
Total Mac net sales .. .o i e e e 23,221 21,783 17,479
iPod(c)d) ............ e e e e e 5,615 7.453 8,274
- Other music related products and services (d) .. .......... .o ol 8,534 6,314 4948
iPhone and related products and services (e)(i) .............. S 80,477 47,057 25,179
iPad and related products and.services (1) ......... .. ... ... .. ... 32,424 20,358 4,958
Peripherals and otherhardware (g) ... ........... ... ... ..o L 2,778 2,330 1,814
Software, service and othernetsales () ............ .. .. ... ... .. ... 3,459 2,954 2,573
Total net sales . ... o oo e e $156,508 $108,249 § 65,225
(a) Includes revenune from iMac, Mac mini and Mac Pro sales. )
(b) Includes revenue from MacBook, MacBook Air and MacBook Pro sales.
(¢) Includes revenune from iPod sales.
(d} Includes revenue from sales from the jTunes Store, App Store, and iBookstore in addition to sales of iPod

services and Apple-branded and third-party iPod accessories.

Includes revenue from sales of iPhone, iPhone services, and Apple-branded and third-party iPhone
accessories. '

Includes revenue from sales of iPad, iPad services, and Apple-branded and third-party iPad accessories.
Includes revenue from sales of displays, networking products, and other hardware.

Includes revenue from sales of Apple-branded and third-party Mac software, and services.

Includes amortization of related revenue deferred for non-software services and embedded software upgrade
rights. :
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