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EU RESTRICTED

CHAPTER ONE
INITIAL PROVISIONS AND DEFINITIONS

[': Section A: Initial Pro_‘vji'si’ons
ARTICLE 1.1: RELATION TO OTHER AGREEMENTS
Nothing in this Agreement shall derogate ﬁ‘om [NZ/Sing/EU: any existing rights
and] any obligation of a Party with respect to any other Party under existing agreements,

including the WTO Agreement"‘“ff T:ade-Related Aspects of Intellectual Property
Rights. Sl

g

ARTICLE 1.2: NATURE AND SCOPE OF OBLIGATIONS’

1. Each Party shall give effect to the provisions of this Agreement. A Party may
implement in its domestic law more extensive [AUS/EU/CH/NZ/CAN: pretection-and]
enforcement of intellectual property rights than is required by this Agreement, provided
that such [AUS/EU/CH/NZ/CAN: proteetion-and] enforcement does | ot contravene the
provisions of this Agreement. Each Party shall be free to determme the appropriate
method of - implementing the provisions of this Agreement within their own legal system
and practice.

2. Nothing in this Agreement creates any obltgauon with respect to the distribution
of resources as between enforcement of lme!lectual property rights and enforcement of
law in general.

ARTICLE 1.3: RELATION TO STANDARDS CONCERNING AVAILABILITY AND SCOPE OF
INTELLECTUAL PROPERTY RIGHTS

/18 This Agreement shall be without prejudice to provisions governing the
availability, acquisition, scope, and maintenance of intellectual property rights
contained in a Party’s law.

2. It is understood that this Agreement does not create any obligation on a Party to
apply measures where a right in intellectual property is not protected under the laws and
regulations of that Party.

[AUS/CAN/SING/NZ: 3. No Party shall be obliged to apply this section to any goods that

! This Section has been proposed as an initial discussion draft by the US, to receive detailed reactions at
the next Round.

% Negotiator’s Note: Provisions on transitional arrangements (i.e., entry into force) and application to

prior acts will be included in Chapter 6.
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do not infringe an intellectual property right held within the territory of that Party]

ARTICLE 1.4: PRIVACY AND DISCLOSURE OF INFORMATION

Nothing in this Agreement shall require any Party’ ito dxsclose information the disclosure
of which would be contrary to its law or it interniational agreements, including laws
protecting right of privacy or confidential 1 ion the disclosure of which would
prejudice law enforcement or the .legitimat mmercial interests of particular
enterprises, public or private, or othe be contrary to public interest.’

AUS?

[AUS/NZ/Sing/CAN: ARTICLE 1.X

i The cnfommﬁ:t of intellect property rights should contribute to the
promotion of tech innovation and to the transfer and dissemination of
technology, to the nmmal qdvantage of producers and users of technological knowledge
and in a manner condu::lvctb social and economic welfare, and to a balance of rights
and obl:gatmns =
2., Parties may, in formulating or amending their laws" an _@regulatxons adopt
measures necessary to protect public health and nutrition, and . 10 promote the public
interest in sectors of vital importance to their socio-economic and technological
development, provided that such measures are. coﬂmstent with the provisions of this
Agreement.

3. Appropriate measures, provided that-ﬁ:n:y amcf)nsmtent w1th the provisions of
this Agreement, may be needed to preven abuse of intellectual property rights by
right holders or the resort to practices tatreasambly restrain trade or adversely
affect the international transfer of techn ‘M orfUS delete this provision]
[EU: include some pnnczples of this provision | in.the Preamble]

Section B%: General Definitions

[Can: Canada reserves its position on all elements proposed in this section, pending
discussion of them in negotiations]

ARTICLE 1.X: DEFINITIONS

? Subject to confirmation by the US and NZ delegations.

* Subject to confirmation by AUS for deleting the paragraph (original wording: When a Party provides
written information pursuant to a request or requirements under this Agreement, the Party receiving the
information shall not disclose or use the information for a purpose other than that for which it was
requested or required, except with the prior consent of the Party providing the information [Mex: unless a
judicial order warrants it.)

*Nota legal issue ; decision by HoD to include or not.
¢ Section B of the Initial Provisions is still to be discussed.
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For purposes of this Agreement, unless otherwise specified:
days means calendar days;

[MX: In the “days” definition it is established thar it would natural days. However, in
Article 2.13 there is a footnote which srgmldi‘ s that “days” refer to working days.
Therefore, it is suggested to make clear the initial definition or delete such definition
and establish with footnotes if it refers to __natur"' ( workmg days, where appropriate.)

intellectual property refers to all categtmes of intellectual property that are the subject
of Sections 1 through 7 of Part IL of the Agreement on Trade-Related Aspects of
Intellectual Property Right

[MX: The definition of “intellectual property” refers to the fi igures listed in TRIPs;
however, said wordin '_"s_ not clear enough since words such as “intellectual property
right” and “copyrights and related rights and trademarks” are used in all the text.
Therefore, it is suggested to define “intellectual property” in Article 1 and use the same
wordxng in all the text in order to be uniformity.] T

Cmmcll means the 'ACTA Oversight Councﬂ established under Ch&pﬁei' Five;

measure mcllides any law, regulation, procedure, reqmremeﬁt, ¢ ..practlce

person means either a natural person or a Jurlche_ai person;

right holder includes a federation or an association having the legal standing and
authority to assert rights in intellectual property, and also includes a person that
exclusively has any one or more of the intellectual property rights encompassed in a
given intellectual property; '

territory means customs territory of a Party and all free trade zones of that Party;

TRIPS Agreement means the Agreement on Trade-Related Aspects of Intellectual
Property Rights, contained in Annex 1C to the WTO Agreement

WTO means the World Trade Organization; and

WTO Agreement means the Marrakesh Agreement Establishing the World Trade
Organization, done on April 15, 1994.

7 For greater certainty, “TRIPS Agreement” includes any waiver in force between the Parties of any
provision of the TRIPS Agreement granted by WTO Members in accordance with the WTO Agreement.
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CHAPTER TWO
LEGAL FRAMEWORK FOR ENFORCEMENT OF INTE_I:gLECTUAL PROPERTY RIGHTS

[General Obligations

ARTICLE 2.X: GENERAL OBLIGATIONS WITH: ENFORCEMENT

are available under their law so
“of infringement of intellectual property
ding expeditious remedies to prevent
deterrent to further infringements. These
mer as to avoid the creation of barriers to

1. Parties shall ensure that enfo
as to permit effective action agair
rights covered by this Agree
infringements and remedies; whi
procedures shall be applie
legitimate trade and to prov

2. Procedures a sed, maintained, or applied to implement this Chapter shall be
fair and equitable

ies and criminal
shall take into

Option 2: [EU/CH/Mor: 3. In respect of
maintained or applied to implement this
proportionality in relation to the infringem

4. [US: Notwithstanding the other prov - of this Agreement, the Parties may
limit the remedies available against a government’s unauthorized use of intellectual
property covered under this Agreement, or against such unauthorized use by a third
party that was authorized by a government, to payment of remuneration. Such
remuneration shall be adequate to compensate for the 1nJu1‘y the right holder has
suffered, taking into account the economic value of the use.]’

5% [MX/Aus/Sing/NZ/US/Can: define scope of the intellectual property rights
covered in the Agreement] [EU/CH: the scope of intellectual property rights will be
defined at the start of each chapter.]

[Aus/US/NZ/Can/Sing: This Agreement shall apply [NZ/Can/Sing: only] [Kor: at least]
to trademark counterfeiting and copyright piracy unless otherwise specified. The
Section on the Digital Environment shall apply only to copyright and related rights.]

® This Section has been proposed as an initial discussion draft by the US, to receive detailed reactions at
the next Round. [One additional thought is to include language from TRIPS 41 and 48]

? Delegations need more time for further consultations.
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6. [EU: Each Party shall ensure that the rights of the [EU/CH: defendants and]
third parties shall be duly protected and guaranteed.]

Section 1: Civil Enforcement
ARTICLE 2.1: AVAILABILITY OF CIVIL PROCED:,;R' ES

1. [Can/US/NZ/Sing/AUS: In the context of thns section, e] [E]ach Party shall
make available to right holders civil jud:cxal procedures concerning the enforcement of
any [J/CH/EU: intellectual propcrty ﬂgh:ﬂ ing/Can/NZ/Aus/US/Mex: copyrights and
related rights and trademarks] o

2. To the extent that anyctvﬂremedy can be ordered as a result of administrative
procedures on the merits of a case, each Party shall provxde that such procedures
conform to pnncnples eqlhvalent in substance to those set out in this section.

ARTICLE 2.X: INJUNCTIONS

[EUIS_EQ, 1. Jin civil judicial proceedings concemmg the ’%n.forcement of
[CaanZ’AustSmeg/M&x copyright or related rights and trademarks] [J/EU:

intellectual property rights], each Party shall prov;de that it cial authorities shall
have the authority [Can/AUS: sub]ect to any qt&tﬂtory Ilmlta’mns under I’['i d{)mt_‘%llt
law] [US/Kort/J/EU/CH/Mex: subj st > oRS ¥

Tew | mlssueanordertoapaﬂytodesm_' anmfnngement, mcludmganorderto

prevent infringing goods from entering into th _.; channels of commerce.

[EU/CH: 2. The Parties [NZ/Mor/Mex: may]shgdl also ensure that right holders are
in a position to apply for an injunction against imtermediaries whose services are used
by a third party to infringe an intellectual property right.'’]"!

ARTICLE 2.2: DAMAGES

1. Each Party shall provide that in civil judicial proceedings, its judicial authorities shall
have the authority to order the infringer who knowingly or with reasonable grounds to
know, engaged in infringing activity of [intellectual property rights] [copyright or
related rights, or trademarks], to pay the right holder damages adequate to compensate
for the injury the right holder has suffered as a result of the infringement.

In determining the amount of damages [US: for copyrights and related rights

[EU: ' The conditions and procedures relating to such injunction will be left to each Party’s legal
system.]

1 US, NZ, CAN, AUS, Mex, J, oppose paragraph 2. The US and J are considering its placement
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infringements and trademarks counterfeiting], its judicial authorities shall have the
authority to consider, inter alia, any legitimate measure of value submitted by the right
holder, which may include the lost profits, the valuc of the infringed good or service,
measured by the market price, the suggested retail pric

judicial proceedings, its judicial authoriti
mfrmger to pay the right holder the _profits of

copyrights or related right:
shall also establish or maintai stem that provides for:

stermining the amount of damages'? sufficient to compensate
the right holder for the harm caused by the infringement,
c). at least for copyright, additional damages.

(@) or 2 (b), that
option as an alternative

y provides one of the options described in
re that a right holder has the right to choo:
s referred to in paragraph 1.

il orities where appropriate, shall have the

5. Each Party shall provide that its judicial
authority to order, at the conclusio judiffi-:"' proceedings concerning
infringement of [intellectual property rig right or related rights, or trademarks],

that the prevailing party be awarded payme b‘y losing party of court costs or fees
and appropriate attorney's fees or any other ses as provided for under that Party's
domestic law.

ARTICLE 2.3: OTHER REMEDIES

1L With respect to goods that have been found to be
[US/Aus/Can/Sing/Kor/NZ/Mex: pirated or counterfeited] [J/EU/CH: infringing an
intellectual property right], each Party shall provide that in civil judicial proceedings, at
the right holder’s request, its judicial authorities shall have the authority to order that
such goods be destroyed, except in exceptional circumstances, without compensation of
any sort.

2. Each Party shall further provide that its judicial authorities shall have the
authority to order that materials and implements the predominant use of which has been
in the manufacture or creation of [J/EU: infringing] [US/Aus/Can/Sing/NZ/Mex: pirated

' See footnote 11 to be kept
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or counterfeit] goods be, without undue delay and without compensation of any sort,
destroyed or disposed of outside the channels of commerce in such a manner as to
minimize the risks of further infringements.

[EU/CH/Aus/CAN: 3. The judicial authorities shall have ihe.authority to order that those
remedies be carried out at the expense of the infringer. ] )
ARTICLE 2.4: INFORMATION RELATED TO INFR{NGBMENT >
verns the protection of confidentiality of

] nal data, or privilege, each Party shall
concerning the enforcement of [J/CH/EU:

Without prejudice to its domestic IaW ﬁml
information sources, the proeessmg ﬂf_ '
provide that in civil judicial procee C

intellectual property rights] [Can Z/A;.‘Ismeg/U S/Mex: copyright or related rights and
trademarks], its judicial authontles shall have the authority upon a justified request of
the right holder, to order the infringer, or in the alternative, the alleged infringer to
pr0v1de at least for the purpose of collecting evidence, relevant information as provided
in its applicable laws and regulations that the infringer or alleged infringer possesses or
controls, to the right holder or to the judicial authorities. Such information may include
information regarding any person or persons involved in any aspectnf the mﬁ'mgement
and regardmg the means of production or distribution channel of such | goods or services,
mclud,mg the identification of third persons involved in the production and distribution

infringing goods or services or in their channels__of dlmbuhan

ARTICLE 2.5: PROVISIONAL MEASURES

-v, L

[EU/CH/J: Each Party shall prowde that its ju cIal authorities shall have the authority,
at the request of the applicant, to issue a pm's@smnai measure intended to prevent any
imminent infringement of an intellectual property right [Can/Aus/Mex: copyright or
related rights or trademark]. Such provisional measures may also be issued under
certain conditions, in relation tfo an intermediary whose services are being used by a
third party to infringe an [intellectual property right] [copyright or related rights or
trademark].

Each Party shall [J: may] also provide that provisional measures may be issued, even
before the commencement of the proceedings on the merits, to preserve relevant
evidence in respect to the alleged infringement.]

; 18 Each Party shall provide its judicial authorities with the authority to act
expeditiously on requests for provisional measures inaudita altera parte and to make a
decision without undue delay.

2. [US/J/NZ/MX/Aus: In civil judicial proceedings concerning copyright or related
rights infringement and trademark counterfeiting]®, each Party shall provide that its

** EU raises issue of scope of this provision
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judicial authorities shall have the authority to order the seizure or other taking into
custody of suspected infringing goods, materials, and implements relevant to the act of
infringement and, at least for trademark counterfeltmg, [J: documents] [EU:
documentary evidence], either originals or copies thereof, relevant to the infringement.

[US/J/EU/Can: 3. Each Party shall provide |
require the plaintiff, with respect to provisi
available evidence in order to satisfy thems
that the plaintiff’s right is being mﬁ'u,]ged or
order the plaintiff to provide a s y

defendant [EU/CH: , ensuri

recourse to such ps

ent authorities when
the meaning of this
iituations where the

agreementr when they are unported exported, 1
goods are under customs supervision.

2. For the purposes of this section,* ! ingifig an intellectual property right”
means goods infringing any of the intel] rty rights covered by TRIPS'S.
However, Parties may decide to exclude e scope of this section, certain rights
other than trade marks, copyrights and GIs when [not protected exclusively by
copyright and trade mark systems and] [protected by [non-product- or sector-specific]

[registration] sui generis systems.]]

[US/Sing/Aus/NZ/J/Can: Parties shall provide for the provisions related to border

!4 Where a Party has dismantled substantially all controls over movement of goods across its border with
another Party with which it forms part of a customs union, it shall not be required to apply the provisions
of this Section at that border.

[*J: Each Party shall implement the obligations in respect of importation and exportation set out in this
Section so as to be applied to shipments of goods consigned to [a local party/a party in the territory] but
destined for outside the territory of the Party].

['® Aus/KOR/CH/J: The provisions of this section shall also apply to confusingly similar trademark goods
[J: , which means any goods, including packaging, bearing without authorization a frademark that is
similar to the trademark validly registered in respect of such or similar goods where there exists a
likelihood of confusion on the part of the public between the trademark borne and the trademark validly
registered, and that thereby infringes the rights of the owner of the trademark in question under the law of
the country in which the procedures set out in this Section are invoked.]]
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measures to be applied [US/Sing/J: at least] in cases of trade mark counterfeiting and
copyright piracy. [US/Sing/J: Parties may provide for such provisions to be applied in
other cases of infringement of intellectual property rights.]]

ARTICLE 2.X: DE MINiMIS PROVISION

Parties may exclude from the application of thls Sectlon small quantities of goods of a
non-commercial nature contained in  travelers’ personal luggage
[NZ/Aus/Can/Sing/Kor/J: or sent in. small consi gmﬁems”]

ARTICLE 2.X: PROVISION OF .Mﬁbﬂ%m RIGHT HOLDER

Each Party shall permit the competent' authorities to request a right holder to supply
relevant information to .assist the competent authorities in taking border measures
provided for under this Section. Each Party may also allow a right holder to supply
relevant information to the competent authorities.

Wlfs
T e

”""2_.6: A_PI_'#EiéiTION BY RIGHT HOLDER r-& .

Optionl e
[EU/KOR/Mor: 1. Each Party shall provide mdures for lmport and in-transit"*

shipments and [Mor: may] [EU/KOR: shall] prcmde ‘procedures for export shipments,
by which right holders may request the competent authorities to suspend release’® of
suspected counterfeit trademark goodsfo‘md suspected pxraited copyright goods” [EU/:

[7 NZ: For greater certainty, Parties may apply this Section 3 htf'e a small consignment forms part of a
series of small consignments that may reasonably be consl‘dmed to have been undertaken or arranged for
the purpose of meeting the conditions of an exclusion.]

'® For the purposes of this Section, in-transit goods means goods under “Customs transit” and under
“transhipment”. “Customs transit” means the Customs procedure under which goods are transported
under Customs control from one Customs office to another. “Transhipment” means the Customs
procedure under which goods are transferred under Customs control from the importing means of
transport to the exporting means of transport within the area of one Customs office which is the office of
both importation and exportation.]

[US/3: ® For the purpose of this Section, where the competent authorities suspend the release of
suspected counterfeit trademark or pirated copyright goods, the authorities shall not permit the goods to
be released into free circulation, exported, or subject to other customs procedures, except in exceptional
circumstances. |

% For purposes of this Section, counterfeit trademark goods means any goods, including packaging,
bearing without authorization a trademark that is identical to the trademark validly registered in respect of
such goods, or that cannot be distinguished in its essential aspects from such a trademark, and that thereby
infringes the rights of the owner of the trademark in question under the law of the country in which the
procedures set out in this Section are invoked.

[Can/US: It is to be understood that there shall be no obligation to apply such procedures to imports of
goods put on the market in another country by or with the consent of the right holder.]
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goods suspected of infringing an intellectual property right] into free circulation [Kor:
or the detention of such goods].

Option 2
[US/J/NZ/Can/Sing/Aus/CH/Mex: 1. Each Part
and export [NZ/Can/Sing/Aus: and-expert] shi
in-transit*? shipments, by which right holdet
suspend the release of the suspected count
pirated copyright goods.**]

Option 3 :
[EU: Each Party shall pro

provide procedures for import
nd may: provide procedures for

rk goods®™ and suspected

rnhformation that
j_' ge to make the
setent authorities. The
bly deter recourse to

provide sufficient information shall not
the procedures described in paragraph 1.

3. Each Party shall provide for applications f i:Spend the release of suspected

*! For purposes of this Section, pirated copyright goo any goods that are copies made without the
consent of the right holder or person duly authorized by ght holder in the country of production and
that are made directly or indirectly from an article where the making of that copy would have constituted
an infringement of a copyright or a related right under the law of the country in which the procedures set
out in this Section are invoked.

[US/J: # For the purpose of this Section, where the competent authorities suspend the release of
suspected counterfeit trademark or pirated copyright goods, the authorities shall not permit the goods to
be released into free circulation, exported, or subject to other customs procedures, except in exceptional
circumstances. ]

®  For purposes of this Section, counterfeit trademark goods means any goods, including packaging,
bearing without authorization a trademark that is identical to the trademark validly registered in respect of
such goods, or that cannot be distinguished in its essential aspects from such a trademark, and that thereby
infringes the rights of the owner of the trademark in question under the law of the country in which the
procedures set out in this Section are invoked.

[Can/US: It is to be understood that there shall be no obligation to apply such procedures to imports of
goods put on the market in another country by or with the consent of the right holder.]

2% For purposes of this Section, pirated copyright goods means any goods that are copies made without the
consent of the right holder or person duly authorized by the right holder in the country of production and
that are made directly or indirectly from an article where the making of that copy would have constituted
an infringement of a copyright or a related right under the law of the country in which the procedures set
out in this Section are invoked.
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infringing goods that apply to all goods® under customs control in its territory and
remain applicable to multiple [Sing: or in the alternative specified] shipments [US: or
where there is a specific shipment at issue, the application will apply to specified
shipments]. Each Party may provide that, at the request of the right holder, the
application to suspend the release of goods may apply to selected points of entry and
exit under customs control. These applications for suspension shall remain applicable
for a period of not less than [NZ/US/CH/J/EU/Kor/Can/AUS/Mor: one year] [Sing: or
sixty days] from the date of application, or the period of protection of the relevant
intellectual property rights under the laws of the Party providing border measures under
this Section, whichever is shorter. Each Party may permit a right holder to specify that
an application to suspend .remain applicable for a period of less than
[NZ/USICI—I/J/EU/Kor/Can/AUSMOI Oﬁpyaar] [Sing: or sixty days].

[Sing: 3. Each Party shall provide for ap, 'catlons to suspend the release of suspected
infringing goods that apply to all good 26 under customs control in its territory and that
shall remain applicable for a reasonable period. Each Party may [J (drafting suggestion):
shall [or shall endeavor]] provide for such applications to apply to multiple shipments.
Each Party may provide that. at the request of the right holder, thc apphcanons may
apply to selected pomts of entry and exit under customs control. ]

= The competent authorities shall inform the applicant w1thm a reasonable period
whether they have accepted the application. Where the competent authorities have
accepted the application, they shall also make knewn to the applicant the period of
validity of the application. :

5. Each Party may provide, where the apphcant has abused the process, or where
there is due cause, that an application ma‘y be &emed suspended or voided.

ARTICLE 2.7: EX-OFFICIO ACTION

Option 1
I Each Party shall [NZ: may] provide that its customs authorities may act upon

their own initiative, to suspend the release of suspected counterfeit trademark goods or
suspected pirated copyright goods with respect to imported, [US/J/Mex: exported]
[US/J/NZ/Mex: , or in-transit] goods including suspected counterfeit trademark goods
or suspected pirated copyright goods admitted to, withdrawn from, or located in free
trade zones [EU/CH: goods suspected of infringing an intellectual property right].
[Aus/Can/NZ/Sing: Each Party may provide its customs authorities the same authority
as the foregoing provision of this Article in respect of exported and in-transit goods that
are suspected counterfeit trademark goods or suspected pirated copyright goods.]

% Whether this applies to imports, exports and/or in transit goods depends on paragraph 1.
% Whether this applies to imports, exports and/or in transit goods depends on paragraph 1.
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Option 2
[EU: 1. Each Party shall provide that its competent authorities may act upon their
own Initiative, to suspend the release of goods suspected of infringing an intellectual

property right.]

2. [Each Party may also provide that i
own Zinitiative, to suspend the rele
intellectual property rights [EU: , not covere

ARTICLE 2.X

' Article 2.6.1 and 2.7.1 relating to export or
y] provide that where shipments are exported
it through that Party, it shall have the authority,
nt with the Party’s bilateral information sharing
cient information to the destmatlon Party about such
tive enforcement against shipments of 1ng goods ]

[Aus/NZ: As an alternati
in-transit shipment
from that Party,
(drafting suggestion
agreements), to provt_
shipments, to promote

ARTIC ; RITY OR EQUIVALENT ASSURANCE

ach Party shall provide that its competen amhonues _have the authority to
require a right holder requesting procedures deseribed under Article 2.6 to provide a
reasonable security or equivalent assurance sufficient to protect the defendant and the
competent authorities and to prevent abu Party shall provide that such security
or equivalent assurance shall not unrea % ! eter ¢ to these procedures. Each
Party may provide that such security may b of a bond conditioned to hold
the defendant harmless from any loss or damage resulting from any suspension of the
release of the goods in the event the competent authorities determine that the good
[US/J/Can/Aus/Kor/Mor/Sing: is not a counterfeit trademark good or a pirated
copyright good] [EU/CH: does not infringe intellectual property rights covered by this
section]. Only in exceptional circumstances or pursuant to a judicial order may a Party
permit a defendant to post a bond or other security to obtain possession of suspected
counterfeit trademark goods or suspected pirated copyright goods.

ARTICLE 2.10: DETERMINATION AS TO INFRINGEMENT

Each Party shall adopt or maintain a procedure by which their competent authorities
may determine, within a reasonable period of time after the initiation of the procedures
described under Article 2.X or 2.X, whether the suspected infringing goods infringe an

" Negotiator’s note: Subject to 1.4

3ubject to scope
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intellectual property ri ght®.

ARTICLE 2.11: REMEDIES

1. Each Party shall provide its competent authorities with the authority to order the
destruction of goods following a determination under Article 2.10 that the goods are
infringing.’® In cases where such goods are not desfmyed, each Party shall ensure such
goods are disposed of outside the channels of commerce in such a manner as to avoid
any harm to the right holder, except in exceptlonal circumstances.

2. In regard to counterfeit trademaﬂc goads, the simple removal of the trademark
unlawfully affixed shall not be sufficient, other than in exceptional cases, to permit the
release of the goods into the chai ls of commerce.

3 Each Party ma;y provxde 1ts competent authorities with the authority to impose
administrative penaltles follawmg a determination under Article 2.10 that the goods are
infringing.

AR‘I‘ICLE_'Z 12 FEES

Al ‘Each Pa.rty shall provide that any application fee, storage fee, or destruction fee
to be assessed by competent authorities in connection with procedures described in this
Section shall not be used to unreasonably deter recoms&;to these procedures.

BT

ARTICLE 2.13: DISCLOSURE OF INFORMATION

Without prejudice to a Party’s laws pertaining to’. the privacy or confidentiality of
information: :

a) each Party may authorize its competent authorities to provide right holders
with information about speclﬁc shipments of goods, mcludmg the
description and quantity, to assist in the detection of infringing®> goods;

b) each Party may authorize its competent authorities to provide right holders
with information about goods including, but not limited to, the description
and quantity of the goods and the name and address of the consignor,
importer, exporter or consignee, and, if known, the country of origin and
name and address of the manufacturer of the goods to assist in the
determination under Article 2.10 of whether goods infringe rights covered by

PSubject to scope
*Subject to scope

3! Negotiator’s note: legal scrubbing pending.
*2 Subject to scope.
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this section;
c) unless a Party has granted authority under subparagraph (b), at least in the
case of imported goods, where competent authorities have seized or, in the
alternative, made a determination under-Article 2.10 that goods infringe
rights covered by this section, each Party shall authonze its competent
authorities to provide right holde w1th1n 30 days® of seizure or
determination, with information a cluding, but not limited to,
the description and quantity of the
consignor, importer, expokter. or ¢
origin and name and address of the

uf "’(‘:’tﬁrer of the goods.

Article 2.X

Negotiator’s note;
accepting applications.

will ‘submit draft text on customs’ liability concerning

»

Section 3: Criminal Enforcem

ARTICL RIMINAL OFFENSES

1. Each Party shall provide for criminal procedm‘e' and penalties to be applied at least
in cases of wxllful trademark counterfeiti T copﬁyﬁ‘g:ht or related rights piracy on a
commercial scale.*® ;
[EU: [J: For the purpose of this Agreeme
carried out on a commercial scale are [US/CH: include at least] those carried out in the
context of commercial activity for direct or indifeet economic or commercial advantage;
[[US/J/CH: however a Party may exclude] [EU: this excludes] such acts carried out by
end consumers.] [US: Each Party may treat acts carried out by end consumers as outside
the scope of this Section.]

gements] Acts [Can: of piracy]

[2. Each Party shall provide for criminal procedures and penalties to be applied in

** For purposes of the Article, “days™ shall mean “business days”.

- Negotiator’s Note: Definitions of “counterfeit trademark goods” and “pirated copyright goods”
provided for in footnotes [ ] and [ ] of Section 2 (Border Measures) should be used as context for this
Section.

** This provision is under internal examination in the EU.

3 Each Party shall treat willful importation [or exportation] [Sing/Can: er-expertation] of counterfeit
trademark goods or pirated copyright goods on a commercial scale [J/EU:, in accordance with its laws
and regulations.] as unlawful activities subject to criminal penalties under this Article. A Party may
comply with its obligation relating to [exportation] [EU: and importation] of pirated copyright or
counterfeit trademark goods through its measures concerning distribution.
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cases of willful [importation®’] and domestic use, in the course of trade and on a
commercial scale, of labels or packaging:

a. to which a mark has been applied without the consent of the right holder which
is identical to or cannot be distinguished from at tzademark registered in its
territory”"; and

b. which are intended to be used in the course of trade 'on goods or in relation to
services which are identical to goods orsei‘mcm for which the trademark is
registered. ] =5 -

[EU: 3.The provisions of this seck;tm shall apply-'fo-zaldmg and abetting the offences
referred to in Article 2.14.] : Vi

[EU: 4. 2 ;
(a) Each Party shall"adc suc]:rm’easures as may be necessary, consistent with
its legal: prm,mples tEt establlsh the liability of legal persons for the offences
referred to in Article 2.14.
(b)  Subject to the legal principles of the Party, the liability of legal persons may
be criminal or [non-criminal]. .
(c)  Such liability shall be without prejudice to the criminal liability of the
i natural persons who have committed the crxmmal offenceﬁ;} i

[3. & Each Party shall provide for criminal procedures and penalt.les to be applied
against any person who, without authorization ofame holder of copyright [or related
rights] in [Mor: an audiovisual work, mcludmg}%nematogmphm work [Can: or the
theatre manager] [knowingly] [US: uses an audiovisual recording device to transmit or
make] a copy of the cmemalographjc or mhzr autknwmmeork, or any part thereof,
from a performance of the cin ygraphic or_ othér audlovxsual work in a
cinematographic work exhibition facdxty open to ﬂ;egubhc P

[Option J: 3. Each Party may provide f'or more specific criminal procedures and
penalties to be applied against any person who, without authorization, makes a copy of
a cinematographic work for private use from a performance or a movie theatre.]

[EU/Sing: delete paragraph 3]

ARTICLE 2.15: PENALTIES

[EU: For the [EU: offences] crimes referred to in [EU: Article 2.14.1 to 2.14.3] [US:
Article 2.14.1], each Party shall provide [EU/CH/Kor/Mor: effective, proportionate and

%7 A Party may comply with its obligation relating to importation of labels or packaging through its
measures concerning distribution.

3% To be checked in legal scrubbing.
At least one delegation has asked for the deletion of paragraph 3.
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dissuasive] penalties* that include imprisonment [USfNZ!Sing/J!CH;’Mex/Austor: as
well as] [EU/CH/Mor: and] monetary fines* [US/NZ/Sing/J/CH/Mex/Aus/Kor:
sufficiently high to provide a deterrent to future acts of infringement, with a view to
removing the monetary incentive of the infringer]. -
[EU/CH/Mor: For legal persons held liable unde
provide for effective, proportionate and dissuasive sancti
sanctions.] ] T

Artwle 2.15.1, each Party shall
, including monetary

[EU: ARTICLE 2.16. SEIZURE, FO

1. [In case of an offence
its competent authorities sh
suspected counterfeit trade
related materials an,

documentary evid
obtained directly o

% [For the offences referred to in
competent authorities shall have the au
counterfeit trademark goods or pirated cc
and implements predominantly [EU: ant ] used in the creation of counterfeit
trademark goods or pirated copyright  [or related rights] goods, and
[Aus/Can/)/Sing/CH/NZ: at least for [serious] [US: indictable] offences [J/CH: 2] of
the assets derived from, or obtained directly or indirectly, through the infringing
activity.

forfeiture or destruction of all
ated rights] goods, of materials

4. Each Party shall provide that its competent authormes shall have the authority to
[EU/J: previde-th : : :

counterfeit trademark goods and plrated copynght [or related nghts] goods that have
been forfeited under this subparagraph shall, if not destroyed, be disposed of outside the
channels of commerce, [EU: under the condition that the goods are not dangerous for

%0 [US: It is understood that there is no obligation to provide penalties of imprisonment against legal
persons for the crimes set forth in Article 2.14.]

41 [Negotiator’s note: [US: It is understood that there is no obligation for a Party to impose both
imprisonment and monetary fines in parallel]] [EU: This does not imply an obligation for a Party to
provide for the courts a possibility to impose both penalties in parallel.]

2 Each Party may define “serious offences” in accordance with its national law.
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the health and security of persons.] [US/CH/NZ/EU: in such a manner as to avoid any
harm caused to the right holder.]

[J: Each Party shall ensure that the counterfeit trademark goods and pirated copyright
goods that have been forfeited under this paragraph shall, except in exceptional cases,
be destroyed if they are dangerous for the health and security of persons. Each Party
shall ensure that the counterfeit trademark goods and pirated copyright goods that have
been forfeited under this paragraph shall, if not destroved be disposed of outside the
channels of commerce.]

5. Fach Party shall further ensure that forfeiture and destruction under this
subparagraph shall occur without compensation of any kind to the defendant.

6. Each Party may pro ial authorities have the authority to order
the seizure or forfeiture, of va of which corresponds to that of such assets
derived from or obtamed dirwﬂy or indirectly through the infringing or allegedly
infringing [NZ: er& 5ng]| activity.

[option NZ: Each Pan)r ma) prowdc that its judicial authorities have the authority to
order:

a) the seizure of assets the value of which corresponds to that of such assets derived
from or obtained directly or indirectly through the allegedly mﬁ‘n;gmg activity; and
b) the seizure or forfeiture of assets [, or the imposition of fines] the value of which
corresponds 1o that of such assets derived from or obtamed dlrectly or indirectly through
the infringing activity.]

LA
. {J_‘:ﬁ( ‘3.
i

ARTICLE 2.17: Ex OFFiciO CRMNALENFQRGEMENT

Each Party shall prowde that its compctenf auﬂ:onups may act upon their own initiative
to initiate investigation or legal action with respeﬁte the criminal offences described in
Article 2.14 [EU: at least in cases of significant public interest, in accordance with
national law.] [CH/Aus/US/Mor/J: at least for serious offences [US43] ]

Section 4: [Special Measures Related to Technological Enforcement of Intellectual
Property in the Digital Environment]

ARTICLE 2.18 [ENFORCEMENT PROCEDURES IN THE DIGITAL ENV:RONMENT]“‘

1. Each Party shall ensure that enforcement procedures, to the extent set forth in
the civil and criminal enforcement sections of this Agreement, are available under its
law so as to permit effective action against an act of [US/Aus/NZ/Can/Sing/MX:
trademark, copyright or related rights][J/JEU/CH: intellectual property rights]
infringement which takes place [US/Sing/MX: by means of the Internet][EU/CH: in the

# Each Party may define “serious offences” in accordance with its national law.
* Canada and Mexico reserve their right to revisit elements of this Section at a later date.
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digital environment] , including expeditious remedies to prevent infringement and
remedies which constitute a deterrent to further infringement.

[EU/CH/NZ: Those measures, procedures and remedles shall also be fair and
proportionate. ] =

7—1-
P

2. Without prejudice to the rights, hmltatlons, excepnons or defenses to [[J:
patent, industrial design, trademark and][ 5 usl.{iﬁmg{Canm copyright or
related rights]][EU/CH: intellectual -

f ion of rights, each Party [US:
J: cxwl remedies as weIl as Imutatlons,

' pmvmdﬁsgiﬁto Chapter 1, Section A which
TRIPS-'—-mrght also clarify the scope of these

3 “Criminal Enforcement“ A suggestion is tor
applies to the whole Agreement. Direct referw
obligations.]

* [US/MX: For greater certainty, the Parties understand that third party liability means liability for any
person who authorizes for a direct financial benefit, induces through or by conduct directed to promoting
infringement, or knowingly and materially aids any act of copyright or related rights infringement by
another. Further, the Parties also understand that the application of third party liability may include
consideration of exceptions or limitations to exclusive rights that are confined to certain special cases that
do not conflict with a normal exploitation of the work, performance or phonogram, and do not
unreasonably prejudice the legitimate interests of the right holder, including fair use, fair dealing, or their
equivalents.]

” Negotiator’s note: This provision may be moved and located in the civil enforcement section.

* For purposes of this Article, online service provider and provider mean a provider of online services or
network access, or the operators of facilities therefore, and includes an entity offering the transmission,
munng, or prowdmg of connectlons for dlgltal onlme commmmlcatmns [Can boaveen—er—ameng—pemts

as—sem—er—reeemd] between or among pomts spec1ﬁed by a user, of matenal of the user’s choosmg,
without modification to the content of the material as sent or received

* In implementing Article 2.18.3, each Party may provide limitations on the scope of injunctions
available against online service providers for infringing activities included in paragraph (a).

% For greater certainty, the Parties understand that [EU: these limitations are not intended to harmonize
the liability of online service provider, but exclude liability in certain situations. Thus] the failure of an
online service provider’s conduct to qualify for a limitation of liability under its measures implementing
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6)) automatic technical processes [J: that keep the provider from taking
measures to prevent infringement, such as those] as part of the
transmission of material when the online service provider did not initiate
the transmission, did not select or modlfy the material, and did not select
the recipients of the n:laterlal[5 l]

(ii) the automatic, intermediate, :'é-';temparary storage of material made
~ available online by a- person other than the online service provider and
transmitted by the -omﬁmc service provider to its users without

(iii) [storage of m enalfpm%lded by a user of the onlme service prowder

location cantammcr mfrmgmg material or activity.]

(b) that the apphcation of the prov151ons of subparagraph (a)(u) 1s qondltloned on an

' within a defined period of tlme] [J: such as those to remove or dlsable] removing
'-or dxsabhng access to material upon [J obtammg actual knowledge of 1he

concerning material that has prev10usiy been removed from the originating site.

(c) that the application of the provisions'éf.-sﬂb}g}aiafgt'aph (a)(iii) is conditioned on

[US: ()] an online service provider not receiving a financial benefit directly
attributable to the infringing activity, in a case in which the service provider has
the right and ability to control such activity; and]

[()) [US: (ii)] an online service provider [J: taking appropriate measures]
expeditiously [J: such as those to remove or disable] removing or
disabling access to material
(A) upon obtaining actual knowledge that the material or an activity
using the material is infringing, such as [US/Aus: for example] upon
receipt of a legally sufficient notice™ of alleged infringement, [US/Aus:

this provision shall not bear adversely upon the consideration of a defense by the provider that the
provider’s conduct is not infringing or any other defense.

51 [US/ EU/ CAN will provide for clarification of this provision with respect to ephemeral caching].

52 [US: Each party understands that a legally effective notice or counter-notice must, at a minimum,
contain information that is reasonably sufficient to enable the online service provider to identify the work
or works claimed to have been infringed and the online location of the alleged infringement.]
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and] in the absence of a legally sufficient response from the relevant
alleged infringer indicating that the notice was the result of mistake or
misidentification;]

(B) in the absence of actual lmbwieé?ge when the online service
provider [J: has reasonable grounds to know that the infringement is
occurring] is aware of facts cired es from which infringing
activity is apparent.

[Can or] T

=

r not knowing of a decision of a court of

(iii) [Can: the <
10sted materials are infringing]

competent jur

3bis No Party's legislaﬁdli

3 quarter. Jhl =¥ ;_'pil:opment of mutually
supportive relationships between online sen’lc:f.'?’izfroylders and right holders to deal
effectxvely with patent, industrial demgn, trademark and copyright or relater rights

' 4;he-_'Intcmet,,-mcludmg the encouragement

of establlsl'ung guidelines for the actions w

[EU/J/CH/Mex/Sing/Mor/Aus: 4.  Each Pz | provide adequate legal protection
and effective legal remedies [US: at least] agamét the circumvention of effective
technological measures’ that [US: are used by, or at the direction of.] authors, and [NZ:
performess |performers and producers of phonograms [US: use] use in connection with
the exercise of their rights and that restrict acts in respect of their works, [NZ:
performanees| performances, and phonograms, which are not authorized by the authors,
the [NZ: performess | performers or the producers of phonograms concerned or
permitted by law.

[US: In order to provide such adequate legal protection and effective legal remedies,

53 [Option US: For purposes of this Article, an effective technological measure means any technology,
device, or component that, in the normal course of its operation is used by or at the direction of a right
holder to control access, such as encryption, scrambling, or other transformation of their works, [NZ:
performers] performances, or phonograms, or a copy control that protects any copyright or rights related
to copyright.] [EU:, which achieves the protection objective.] [NZ: For the avoidance of doubt, it does not
include any technology, device or component that only controls access to a protected work or phonogram
for non-infringing purposes]
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each Party shall provide protection at least against:]>* Adequate legal protection shall be
provided, in appropnate cases, at least agamst

not authorized by the right holder
reasonable grounds to knowsﬁ; and

Each Party shall provide that effectivi
remedies] [EU: adequate legal protection] against a violation of a measure
implementing paragraph (4) is mdependent of ny [J: other unlawful activities]
infringement of copyright or related rights.”’ :

Option 2
5, [US/Sing/NZ/Aus/: Each Party shall provide that a violation of a measure

3% [J: Each Party may comply with its obligation under this paragraph by providing such protection
against appropriate cases of conduct referred to in subparagraph (a) and (b), provided that it does not
impair the adequacy of legal protection or the effectiveness of legal remedies.]

5 No Party shall be obliged to apply subparagraph (a) to the unauthorized circumvention of a copy control.
% No Party shall be obliged to apply subparagraph (a) to the unauthorized circumvention of a copy control.

37 [J: in accordance with the applicable national legislation, ] The obligations in paragraphs (4) and (5) are
without prejudice to the ng,hts limitations, exceptions, or defenses to copyright or related rights

infringement. Further, [US: in implementing ] paragraph (4)[US: dees-notereate-an-obligationte] does
not create an obligation [US: no Party may] to require that the design of, or the design and selection of
parts and components for, a consumer electronics, telecommunications, or computing product provide for
a response to any particular technological measure, so long as the product does not otherwise violate any

measures implementing paragraph (4).
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1mp1ement1ng paragraph (4) is mdependent of any [J: other unlawful activities] [J:
] infringement of copyright or related

rights.>®]

Article 2.18.X

1ent information, each Party shall provide
adequate legal protection and e ' ’legal remedies against any person performing
without authority any of the following acts knowing, or with respect to civil remedies
having reasonable grdimﬁs to know. that it will induce, enable, facilitate, or conceal an
infringement of any oopyng’hl or [Can: with respect to phonograms an)] related right:

6. To protect electronic i

=¥

_(a) to [Smg. l\nowmgly] remove or alter any electmmc 'txght management

1: to an extent that the
ypyright owner is pre_]udlcxally affectﬂdj broadcast, communicate [Can: 5]

or make available to the public copies of -works, [KOR‘“ or other protected
subject matters of copyrighis or r&ted nahts] [perfonnances, or
phonograms], knowing that ele > rights

SN e

3% [J: in accordance with the apphcable nanonal leg ' : e obhganons in paragraphs (4) and (5) are
without prejudice to the rights, limitations, exceptions, or defenses to copyright or related rights
infringement. Further, [US: in implementing ] para.gmph (4)[US: does-not-create-an-obligation-to] does
not create an obligation [US: no Party may] to require that the design of, or the design and selection of
parts and components for, a consumer electronics, telecommunications, or computing product provide for
a response to any particular technological measure, so long as the product does not otherwise violate any

measures implementing paragraph (4).
*® Negotiator’s note: sovereign immunity provision required for this provision

% For purposes of this Article, [electronic] rights management information means:
(a) information that identifies a work, [KOR: or other protected subject matters of copyrights or related
rights] [performance, or phonogram]; the author [of the work, the performer of the performance, or the
producer of the phonogram] [KOR: or the right holders of any of copyright or related rights]; or the
owner of any right in the work, performance, or phonogram;
(b) information about the terms and conditions of the use of the work, [performance, or phonogram]
[KOR: or other protected subject matters of copyrights or related rights]; or
(c) any numbers or codes that represent the information described in (a) or (b) above, when any of these
items is attached to a copy of the work, [performance, or phonogram] [KOR: or other protected subject
matters of copyrights or related rights] or appears in connection with the communication or making
available of a work, [performance, or phonogram] [KOR: or other protected subject matters of copyrights
or related rights] to the public.

$! Consider substituting term ,,at least*
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been removed or altered without authority.]

7. Each Party may adopt and maintain exceptions or limitations to measures [Can:
measures] [Can: provisions] implementing paragraph (4) [EU/CH/US: and (5)], so long
as they do not significantly impair the adequacy of legal protection of those [Can: these}
[Can: technological] measures or the effecnveness of legal remedies for violations of
those measures.

'CHAPTER THREE ;
INTERNATIONAL COOPERATION

ARTICLE 3.1: I'NTERNATIONA;L PERATIGN

1. Each Party rccogmzcs that mtemational cooperation is vital to realize effective
protectxon of intellectual property rights and should be encouraged regardless of the
origin of the goods infringing intellectual property rights, or the location or nationality
of the right holder. ;

2. In order to combat intellectual property rights mfnngement iﬁ  particular,
trademark counterfeiting and copyright piracy, each Party shall promote cooperation,
where appropriate, among the competent authorities of the Parties responsible for
enforcement of intellectual property rights. Such cooperation may include law
enforcement cooperation with respect to criminal enfarccmcnt and border measures
covered by this Agreement.

3. Each Party understands that cooperation under thté Chapter shall be conducted
consistent with relevant international agreements as well as subject to the domestic
laws, policies, resource allocation and law enforcement priorities of the Parties.

ARTICLE 3.2: INFORMATION SHARING
1.  The Parties shall endeavor to promote the exchange of the following information:

(a) information collected by a Party under provisions of Chapter 4, including
statistical data and information on best practices; and

(b) information on legislative and regulatory measures by a Party related to the
protection and enforcement of intellectual property rights.

2. Each Party [shall ensure], as appropriate and mutually agreed, that its competent
authorities have the authority to provide the competent authorities of any other Party,
either on request or on their own initiative, with information on the enforcement of
intellectual property rights.

52 Subject to scope.
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ARTICLE 3.3: CAPACITY BUILDING AND TECHNICAL ASSISTANCE

1. Each Party shall endeavor to prov1de on request and on mutually agreed terms
and cond1t10ns [Mor: and-en-m ”:

_ ntellectual property rights;
(b) development and ition of national legislation related to

enforcement of

2
other Parties and, where appr
Party to this Agreement.’ 3 5

in conjunction
'y shall strive to
icle with respect to

ite sector] or international organizations

Ty duphcagon of the activities described

Ewoncm’:’”‘_' PR""A-CTICﬁS‘

ARTICLE 4.1: ENFORCEMENT EXPERTISE, INF "TON AND DOMESTIC COORDINATION

1. Each Party shall [[J:facilitate] [NZ: encourage][Sing: as it deems appropriate foster
the] development of] [US: develop] specialized expertise [J: of][Sing: in its] competent
authorities concerned with enforcement of [J:intellectual property rights] [Sing/NZ:
copyright and trademark rights] , in order to [J: ensure] [Sing: promote] effective
enforcement of [J mtellectual property nghts] [Smg cop)mght and trademark rights]
[CAN: in-e 3 3 2lprope ights] . [US:
One means of 1mplementat:0n 1s through spemahzed law enforcement authorities for the
investigation and prosecution of cases concerning the infringement of intellectual

property rights.]

[AUS: Reserve its position on this article.]

2. Each Party shall [J: promote collection and analysis of] [Sing: endeavor to collect]

% Subject to confirmation by Mor.
% Language to be reviewed by legal experts.
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statistical data and other[J: relevant] [Sing: relevant] information [Sing: . which such
Party determines is useful and relevant,] [J: concerning infringement of intellectual
property rights [Sing: within its terrltory] especially] [CAN/NZ: infringement—of
Hﬁel—leetu&l—pfepel%hﬁ-ght,—%peei&ﬂy] tl'ade in countelzfelt trademark goods and plrated
copyright goods [EU: —espeei rade—in—counter rademurk—ge +
copyright-geeds|. Each Pa.rty shall [J fu.rther] [US hthe? ] promotc collectlon of
information on best practices to prevent and combat [J: intellectual property right
infringement] [CAN: trademark counterfeiting and copyright piracy]. [Sing: -espeeially

3. Each Party shall [Sing: , a it deeriis" 'appropriate] [US: , as appropriate] [J:
endeavour to enhance] [US: T
joint actions by] [US/CAN: and-f , [Sing: such Party’s] [US:
the] competent authorities [J: concerned with J[US: responsnbie for] enforcement of

mtellectual property nghts [3: through an appropnate coordmaung [J body][EU

meCAN i 2o aiect Sr 3 s -

sights Jeach Party shall [Smg , as it deems appro;mate,] [J endeavour to
encourage][EU: endeaveur—to—encourage |[US: pmmote] [US/EU: the] establishment
and maintenance of formal or informal mechanisms, [US: as appropriate,] such as
public and/or private advisory groups, whereby competent authorities may hear [US: the
views of] right holders and other relevam stakeholders [J where appropnate] [USf’EU

&pprepﬂaw-foster d:alogue and mformatlon exchanges w1th shareholders in its temtor},]

[NZ: Reserve its position on this paragraph.]
ARTICLE 4.2: MANAGEMENT OF RISK AT BORDER®

Each Party shall adopt and maintain appropriate measures that facilitate activities of
custom authorities for better identifying and targeting for inspection at its border,
shipments [J: that [EU: could] contain] [CAN/CH: which are suspected to contain] [J:
counterfeit trademark goods or pirated copyright goods] [EU: goods infringing
intellectual property rights.] Such activities may include,[J: subject to paragraph 2 of
Article 3.2] [EU: clause in article 3.4. is applicable]:

(a) contact with relevant stakeholders and with relevant authorities to identify and

® Article 4.2 should be reviewed in relation to other proposals in Chapter 2 regarding Information
Exchange between Customs Authorities,
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address risks;
(b) exchanging available data with custom authorities of other Parties regardmg
significant seizures of [J: counterfeit and pirated] [EU: infringing] goods by
customs, wherever possible; and -
(c) sharing information with custom authont:tes )

e ﬁ%ftles on approaches that are

: authorities of other Parties on approaches that are
ater effectiveness in the border enforcement of intellectual
at could contain

......

d purchase contracts,
and expose business

[ARTICLE XX: INFORMATION EXCHANGE BETWEEN CUSTOMS AUTHORITIES

If the customs authority of an importing party seizes counterfeit trademark goods or
pirated goods to be imported, the party may request the customs authority of the
exporting party to take proper measures to the exporters of the goods concerned. The
requesting party shall provide information necessary for the identification of the goods
concerned by the customs authority of the requested party.]

[CAN: Reserve its position on US proposal and Korea proposal. ]
[MX : Move this paragraph to Boarder Measure section.]

ARTICLE 4.3: TRANSPARENCY/PUBLICATION OF ENFORCEMENT PROCEDURES AND
PRACTICES

Option 1
[J: 1. For the purpose of [J: further] [US: further] promoting transparency in the

administration of [US: the] intellectual property right enforcement system, each Party
shall take appropriate measures [US: pursuant to domestic laws and policies,] [J:
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available] [US/CAN: axailable] to publish or make available to the public information

[CAN: within a reasonable period of time] on:

(a) procedures [EU: available] regarding the enforcement of intellectual property rights
including competent authorities for enforcement of intellectual property rights and
contact points for assistance to right holders; '

(b) relevant laws, regulations, [J: final judicial decisions J[EU: final-judicial decisions]
and administrative rulings of general application pertaining to enforcement of
intellectual property rights; [Sing: delete mbparagrqoh]

(c) applications [EU:forms]for the suspension by ‘the competent authorities of the
release of goods [J: mﬁ-mgmg\imllectual perty right] [US/CAN/CH: suspected
counterfeit and pirated goo T mcasure, and

[Sing: delete subparagraph] 4

[CH: Data protection laws ‘&wrzeﬂm’d may limit the possibility to publish
applications for the suspe of the release of goods.]

(d) its efforts to ensure effective enforcement of intellectual property rights and [US: an
effective][J: intellectual property protection system] [Sing: inteleetual property
protection—system ] mcludmg any [US: any] statistical data that the Party may
collect.]

For me purpose of promoting transparency in the admmmtraﬂon of its
property rights enforcement system, each Paﬂyshall

(a) provide that final judicial dec:s:ons T admmlsn'atwe rulings of general
applicability pertaining to the enforcement of mtelleeﬁ)al property rights shall be in
writing and shall state any relevant findings of fact and ﬂ_;y.#asomng or the legal basis
upon which the decisions are based. Each Paﬂy shall also provide that such decisions
or mhngs shall be published®® or otherwise ‘made publicly available, in a national
language in such a manner as to enable govemmems and interested persons to become
acquainted with them.

(b)  identify in a manner readily available to the public, the competent
authorities for intellectual property enforcement and contact points where right holders
may seek assistance;

(c) [publish applications for the suspension by the competent authorities of
the release of suspected counterfeit and pirated goods as a border measure;] and

(d)  publicize information on its efforts to ensure effective enforcement of
intellectual property rights in its domestic intellectual property rights system, including
any statistical information that the Party may collect for such purposes. °’]

% [US : For greater certainty, a Party may satisfy the requirement in [Article 5.3] to publish a measure by
making it available to the public on the Internet. ]

7 [US: For greater certainty, nothing in [this sub-paragraph] is intended to prescribe the type, format, and
method of publication of the information a Party must publicize.]
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Option 1
[J/US: 2. Nothing in this [J: Chapter and Chapter 3][US: Agreement] shall require any

Party to disclose {J: confidential }information which would impede the enforcement of
its laws and regulations, including laws protecting investigative techniques, right of
privacy or confidential information for law enforeemem?, or otherwise be contrary to
[US its domestic laws or policy, or] the publi :

[AUS: 2. Nothing in paragr
information, or confidential
otherwise be contrary to
interests of particul

[NZ: It is NZ’s
“Transparency” prov
Agreement, rather the
individual chapters.]

ntellectual property
apphcant and at the
semmatlon of the

information concerning the decision,
publishing it in full or in part. Partles
administrative proceedmg&]

ARTICLE 4.4: PUBLIC AWARENESS

Each Party shall [take [J:necessary] [CAN: neeessasy}[Sing: such][AUS: appropriate]]
[US: promote the adoption of appropriate] measures [Sing: as it deems appropriate] to
enhance] [NZ: will promote] [US/MX: including educational projects, designed to raise]
public awareness of the importance of [J: the protection of ][US: protecting]
intellectual property rights and the detrimental effects of intellectual property right
infringement, including educational [J: and dissemination] [CAN: and-disseminatien)
projects. [US/CAN/MX: Such measures may include joint initiatives with the private
sector.]

[EU: Article 4.5: Destruction of infringing goods

In cases where confiscated goods found to be infringing intellectual property rights are
to be destroyed, Parties shall endeavour to take environmental concerns into account
when deciding on the destruction method. ]
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CHAPTER FIVE
INSTITUTIONAL ARRANGEMENTS

ARTICLE 5.1: THE ACTA COMMITTEE

1. Each Party to this Agreement shall be reprmted in the ACTA Committee
hereby established by the Parties.5®

2 The Committee shall:

(@)
(b)
©
(@

(e

3 The Connmttee may:.

(a)
(®)
(©
@

(e)

review the Implementanen aad eperatlon of this Agreement;

consider matte’rs"comungﬁle development of this Agreement;
consider in accord: ce. with Article 6.4 any amendments to the
Agreement;

approve the terms cff accession to the Agreement for WTO-Members
seeking to become Party to this Agreement; and
consider any other matter that may affect the unplementatlon and
operation of this Agreement. i

estabhsh ad hoc committees or workmg groups to assist the Committee
in accomplishing its respons1bllmes under paragraph 2, as well as, upon
request, to assist prospective Parties in jmmng the Agreement;

seek the advice of non~govemmental persons Or groups;

make recommendations regarding implementation and operation of the
Agreement, including endorsing best practice guidelines related thereto;
share information and best practices on reducing intellectual property
rights infringements, including techniques for identifying and monitoring
piracy and counterfeiting; and

take such other action in the exercise of its functions as the Committee
may decide.

4. [AUS/Mex: All negotiating parties to the ACTA shall have the opportunity to
contribute to and endorse the rules of procedure of the Committee.] The Committee
shall adopt its rules and procedures [EU/Kor/Mor: ne-later-than—its—first-meeting] [no
later than its first meeting] [US: within a reasonable period of time after its first
meeting]. Such rules and procedures shall include provisions with respect to chairing
and hosting meetings, performance of organizational duties relevant to the Agreement
and its operation, and may include provisions with respect to observer status, and any
other matter the Committee decides necessary for its proper operation. [J/Mex: The
Committee may amend, as required rules and procedures.]

[NZ/US/J: The Committee shall adopt its rules and procedures [US/J: within a

% Exact wording to be determined by the expert group.
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reasonable period of time]. The Committee shall invite [those] [AUS: negotiating
parties to ACTA] signatories [that are not yet parties] to participate to the Committee’s
deliberation on rules and procedures. Decisions adopting rules and procedures shall be
taken by the Committee if there is a consensus _of all lhe signatories [Mex: and of
Parties] [whether or not they are parties to the A eel

ken by_ctfnsensus , except as the
> working language of the

% All decisions of the Committee sha
Committee may otherwise decide by co
Committee shall be English.” :

6. The Committee shall .
held within a reasonable per
to Article 6.2.1.

st once every year, with the first meeting
ntry into force of the Agreement, pursuant

S role not include any oversight or supervision relating to
enforcement or criminal investigations of specific intellectual

(2 The Comn
domestic or intefﬁ?siu
property cases.

8. The Committee shall strive to avoid unnecessary duphcat:l ijler international

regarding ﬂwﬂénforcement of mtcllectual property rig

ARTICLE 5.2: CONTACT POINTS

Each Party shall designate a contact point facilitate communications among

the Parties on any matter covered by thi

2. On the request of a Party, the contact point of another Party shall identify an
appropriate office or official and assist, as ssary, in facilitating communication
between the office or official concerned and the requesting Party.

ARTICLE 5.3: CONSULTATION

1. Each Party [Mex/Kor: may request in writing consultations with another Party
regarding the implementation and operation of this Agreement .The requested Party]
shall accord sympathetic consideration to [Mex: such request], and shall afford [CH:
upon request] adequate opportunity for consultation regarding, such
[representations][statements] as may be made to it by another Party with respect to any
matter affecting the implementation of this Agreement.

% Each Party shall supply, in response to a written request from another Party,

% [Negotiator’s note: consensus may be defined in the rules and procedures, at a later stage.]
7 [Negotiator’s note: will be finalized after 5.1.4]
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information regarding its laws, regulations, procedures, [final judicial decisions,]”' or
administrative rulings of general application with respect to any matter covered by this
Agreement. e

3. Any such consultations, including particular positions taken by Parties therein,
shall be confidential, and without prejudice to _the rights of either Party in any other
proceeding, including ones under the auspices of the WTO Understanding on Rules and
Procedures Governing the Settlement of Disputes. .

4. The Parties may by mutual agreement notify th,é pesult of consultation referred to in
paragraph 2 of this Article to the Committee. -

~ CHAPTERSIX
FINAL PROVISIONS

ARTICLE 6.1: SIGNATURE

This Agreement shall remain open for signature by participants’* in its negotiation from
[date] until [date] at the Depositary. Pl s

TS

ART[CLE 6.2 ENTRY INTO FORCE OF THE AGREEM‘ENT

1. This Agreement shall enter into force [[30] dqys after the deposit of the fifth
instrument of ratification, acceptance or approval between those states which have
deposited instruments of ratification, acceptance or approval][ with respect to each of
the first [five] signatories which deposit their instruments of acceptance, [30] days after
the date on which the fifth instrument of acceptance is deposited.]

2 With respect to an acceptance deposited [after entry into force of the Agreement
pursuant to paragraph (1)] [JP: after the date on which the fifth instrument of acceptance
[CH: , ratification or approval] is deposited], this Agreement shall enter into force [30]
days after the date on which [JP: its instrument of] [the] acceptance [CH: , ratification
or approval] is deposited by a signatory.

[CA: 2. For each additional signatory that deposits its instrument of ratification,
acceptance or approval after the entry into force of the Agreement [NZ: after the date
on which the fifth instrument of acceptance is deposited], the Agreement shall enter into
force for that signatory [30] days after the date of deposit of its instrument of
ratification, acceptance or approval.]

7! Pending confirmation from the EU
72 [NZ: appropriateness to have a transparency section]
7 [Will insert a list of participants as a footnote or as part of a preamble. ]
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ARTICLE 6.3: WITHDRAWAL

A Party may withdraw from this Agreement by means of a written notification
to the Depositary. Such withdrawal shall take effec.t 180 days after the notification is
received by the Depositary. : &

ARTICLE 6.4: AMENDMENTS

1.

Each Party may propose

3. Such amendment skail enter into force 90 days after the date that all the Parties
have deposned instruments of acceptance [NZ: , ratification or appfqval]

) ) __3';=-i and 3 of th15 Article,
amendments not involving new obhgatmﬁsl _the ties shall enter into force on the
date of their adoption by the Committee. The de of the Committee on whether the
amendments involve such obligation or not shall be made by consensus. |

ARTICLE 6.5: BECOMING PARTY TO THE AGREEMENT

1. After the expiration of the period provided in Article 6.1, any Member of the
World Trade Organization (“WTO”) may [apply to become Party to this Agreement.]
[JP: become a Party to this Agreement by the deposit of an instrument of accession. As
to that Party, this agreement shall enter into force 90 days after the date of such deposit.]

2. The Committee shall approve the terms of accession for each applicant by
consensus.
3. After the Committee approves of the terms of accession to the Agreement, the

applicant shall become a Party to the Agreement [30] days after the deposit of an
instrument of acceptance [US: ratification or approval] [Mex: aeceeptanee accession]
with the depository.
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ARTICLE 6.6: TEXTS OF THE AGREEMENT

This Agreement shall be [signed in a single official copy in the English
language] [CA: signed in the English and French languages copies being equally
~ authentic] and copies established in the [insert name(s}) of las

ARTICLE 6.7: DEPOSITARY

[Name of entity] shall be t]
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